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yill be inserted at the rate of $1.00 per month, if cash accompanies the order. 





Administrative Law, Cases on, American Case-Book Series. By Ernst Freund, Professor of Law, University 
of Chicago. 681 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 
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in one volume, 8vo, cloth cut flush, pp. 341, $2.50. Harvard University Press, Cambridge, Mass. 
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Chicago, Illinois. 

American Case-Book Series. A series of one-volume case-books for class use in law schools, covering the 
following subjects: Administrative Law (Freund), Agency (Goddard), Bills and Notes (Smith & Moore), 
Carriers (Green), Common-Law Pleading (Whittier), Conflict of Laws (Lorenzen), Constitutional Law 
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Damages (Mechem & Gilbert), Equity (Boke), Equity (Cock), Evidence (Hinton), Insurance (Vance), 
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(Kales), Property — Future Interests (Kales), Property — Personal Property (Bigelow), Property — 
Rights in Lands (Bigelow), Property — Titles (Aigler), Property — Wills, Descent and Administration 
(Costigan), Quasi-Contract (Thurston), Sales (Woodward), Suretyship (Hening), Torts (Hepburn), Trade 
Regulation (Oliphant), Trusts (Costigan), Trusts (Kenneson). West Publishing Company, St. Paul, 
Minnesota, Publishers. 

Appellate Court Practice, Cases on. By Edson R. Sunderland, Professor of Law, University of Michigan. 
573 pages. Price $5.50, buckram binding. Published by Callaghan & Company, Chicago, Illinois, in 1924. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and 1910, together with 
cases on the law of bankruptcy, including fraudulent conveyances, with annotations. Second Edition, 
8vo, cloth. 648 pp., $5.00. Harvard University Press, Cambridge, Mass. 

Bankruptcy, Cases on. By Evans Holbrook and Ralph W. Aigler, Professors of Law, University of Michigan. 
821 pages, 1 vol., price $4.50, buckram binding. Callaghan & Company, Chicago, Illinois. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith and William Underhill Moore, 
Professors of Law, University of Wisconsin. Second Edition, 847 pp., 1 vol., price $5.50, buckram binding. 
West Publishing Co., St. Paul, Minn. 

Bills and Notes, Cases on. By William E. Britton, Professor of Law, University of Illinois. 938 pages, 1 vol., 
price $5.50, buckram binding. Published in 1923. by Callaghan and Company, Chicago, Illinois. 

Bills and Notes, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of the Harvard 
Law School. A reprint of the work originally published in 1881. With Table of Subjects, Table of Cases, 
Summary, and Index to Summary. 2 vols., 8vo, half calf, pp. xxii +894; v + 892, $8.00. Harvard Uni- 
versity Press, Cambridge, Mass. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University Law 
School. Second Edition, revised by Frank Leslie Simpson; pp. xiv, 511; 146 cases, 8vo, $5.00 net. Little, 
Brown, & Co., Publishers, Bost>n, Mass. 
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lishers, Boston, Mass. 
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Carriers, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard University, 
Second Edition, 8vo, cloth, pp. vii + 684, $4.00; sold with Wyman’s Cases on Public Service Companies, 
$3.00. Harvard University Press, Cambridge, Mass. 

Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University of Illinois, 
614 pp., 1 volume, price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Civil Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. Price 
$5.00 net. Published in r915, by the Editor, A. W. Scott, Langdell Hall, Cambridge, Mass. Supplement 
published in 1922, $0.50. 

Code Pleading, Selected Cases on. By Edward W. Hinton, Professor of Law, University of Chicago. Second 
Edition, 1922. 690 pages, price $4.50, buckram binding. Callaghan & Company, Chicago, Illinois. 
Code Pleading, Cases on. By Edson R. Sunderland, Professor of Law, University of Michigan. 761 pages, 

1 vol., price $4.50, buckram binding. Callaghan & Company, Chicago, Illinois. 

Conflict of Laws, A Selection of Caseson. By Joseph H. Beale, Royall Professor of Law in Harvard University, 
Bound in 2 volumes (formerly issued in 3 volumes) 8vo, cloth, pp. 1609, $8.00. Harvard University Press, 
Cambridge, Mass. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to give 

to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of Law 

in Harvard University. 8vo, cloth, pp. 848, $5.00. Harvard University Press, Cambridge, Mass. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, Yale 
University. Second Edition. 1119 pages, 1 volume, price $6.00, buckram binding. West Publishing Co, 
St. Paul, Minn. 

Conflict of Laws, Cases on. By Henry W. Humble, Professor of Law. 688 pages, 1 vol., price $4.50, buckram 
binding. Pubiished by Callaghan & Company, Chicago, Illinois, in 1923. ; 

Constitutional Law, Cases on. By Hon. Emlin McClain, of the Supreme Court of Iowa. Second Edition, 
pp. xli, 1297; 296 cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus in Harvard 
University. 8vo, cloth, pp. xxxii + 1068, $6.00. (Book I, Introductory Topics; Book II, The Contract 
Clause, Ex Post Facto Laws, The First Ten Amendments; Book III, 13th, 14th, and r5th Amendments; 
Book IV, State and National Taxation, Money, the Commerce Clause.) Harvard University Pres, 
Cambridge, Mass. 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, Dean, University of 
Chicago Law School. 1420 pages, 1 vol., price $6.00, buckram binding. West Publishing Co., St. Paul, 
Minnesota. 

Constitutional Law, Cases on. By Dr. Lawrence B. Evans, Counsel to the Brazilian Embassy, Washington 
Second Edition, 1925. 1382 pages, price $5.50, buckram binding. Callaghan & Company, Chicago, 
Illinois. 

Contracts, A Selection of Cases on. Second Edition. Edited and annotated by Samuel Williston, Weld 
Professor of Law in Harvard University; pp. xx, 1064; 412 cases, 8vo, buckram, $9.00 met. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Contracts, Cases on the Law of, American Case-Book Series. By Arthur L. Corbin, Professor of Law in Yale 
University. 1538 pp., 1 vol., price $6.50, buckram binding. West Publishing Company, St. Paul, 
Minnesota. 

Contracts, Cases on the Law of. By George P. Costigan, Jr., Professor of Law in the University of California. 
1489 pages, 1 vol., price $6.50, buckram binding. Callaghan & Company, Chicago, Illinois. 

Conveyances, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 804 pages. 
Accretion, Lapse of Time, Forms of Conveyances, Boundaries, Estates, Landlord and Tenant, Joist 
Ownership, Easements, Covenants for Title, Sealing and Delivery, Registration, Estoppel, Abstract 
of Title. $5.00 met. 

Corporations, Municipal, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard 
University. 8vo, cloth, pp 685; $4.00. Harvard University Press, Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University La¥ 
School. The most comprehensive case-book on this subject. 1 vol., pp. xiv, 503; 177 cases, 8vo, buckram, 
$5.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Corporations, Municipal, Cases on the Law of. By Charles W. Tooke, Georgetown University Law School, 
1925 Edition. 1300 pages, 1 vol., price $6.50, buckram binding. Callaghan & Company, Chicago, Illinois. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New York 
University. 1 vol., 8vo, buckram, $6.00 met. Little, Brown, & Co., Publishers, Boston, Mass. 
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Corporations, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Second 
Edition. Used in forty law schools. 1oos pp. with an appendix of Corporate Forms. $6.75 met. Amee 
Brothers, 21 Brattle St., Cambridge. 

Corporations, Private Cases on, American Case-Book Series. By H. S. Richards, Dean, University of Wis- 
consin Law School. Second Edition. 1018 pages, 1 vol., price $6.00, buckram binding. West Publishing 
Co., St. Paul, Minn. ‘ 

(riminal Law, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Third 
Edition. 8vo, cloth, pp. xvi + 1107, $5.00. Harvard University Press, Cambridge, Mass. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, University of 
Pennsylvania. Second edition, about 800 pp., 1 vol., price $5.90, buckram binding. Together with 
abridged edition of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.50. West 
Publishing Co., St. Paul, Minn. 

Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, 
University of Pennsylvania. 427 pp., 1 vol., price $4.50, buckram binding. Abridged edition of Mikell’s 
Cases on Criminal Procedure, 180 pages, $2.00. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Floyd R. Mechem, Professor of Law, University ot 
Chicago, and Barry Gilbert, Professor of Law, Iowa State University. 620 pp., 1 vol., price $5.00; buck- 
ram binding. West Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Professor of Law, Harvard University. Second Edition, 
pp. xvi, 624; 224 cases, crown 8vo, buckram, $5.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Damages, Caseson. By Ralph S. Bauer, Professor of Law, DePaul University. 763 pages, 1 vol., price $5.00, 
buckram binding. Published by Callaghan & Company, Chicago, Illinois, in 1923. 

Domestic Relations and the Law of Persons, Cases on. Third Edition, Enlarged (1920). By Edwin H. 
Woodruff, Dean of the Faculty of Law at Cornell University. Publishers, Baker, Voorhis & Co., New 
York. 8vo. Price, law canvas, $5.00 met. Used as a text-book at the law schools of Cornell University, 
University of Michigan, University of Iowa, University of Indiana, Stanford University and many others. 

Equitable Relief against Torts, Cases on. By Zechariah Chafee, Jr., Professor of Law in Harvard University. 
Published in 1924 by the Editor, Z. Chafee, Jr., Langdell Hall, Cambridge, Mass. In use in the Law Schools 
of the following Universities: Arkansas, California, Cornell, Emory, Harvard, Iowa, Nebraska, New York, 
Northeastern, North Dakota, South Dakota, Ohio State, Stanford, Texas, Washington and Lee, Western Re- 
serve, West Virginia. 530 pp., 1 vol., price $4.50. 

Equity, Cases on, American Case-Book Series. By George H. Boke, Professor of Law, University of California. 
1263 pages, 1 vol., price $6.00, buckram binding. West Publishing Company, St. Paul, Minnesota. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Yale University. 
Three volumes, Vol. I, 821 pages, price $5.50, buckram binding. Vol. II, 854 pages, price $5.50, buckram 
binding. Vol. III about 1100 pages, price $6.00, buckram binding. West Publishing Company, St. Paul, 
Minnesota. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late Dean 
of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law Review 
containing Index and Table of Cases. Price, buckram, $5.00. Clothcut flush. The Harvard Law Review 
Association, Cambridge, Mass. 

Equity Jurisdiction, Casesin. By James Barr Ames, late Dean of the Harvard Law School. Vol. I, Parts I-VI, 
8vo, cloth cut flush, pp. ix + 665, $4.25. Vol. Ic (first three chapters only) 8vo, cloth cut flush, pp. ix + 
459, $3.00. Vol. II, Parts I-III, 8vo, cloth cut flush, pp. vii + 312, $2.00. Harvard University Press, 
Cambridge, Mass. : 

Evidence, Cases on. Taken exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and John S. 
Roberts of the Fordham University School of Law. Part one now ready — price $5.00. Baker, Voorhis 
& Co., New York. 

Evidence, Cases on the Law of, American Case-Book Series. By Edward W. Hinton, Professor of Law in the Uni- 
versity of Chicago. 1120 pp., 1 vol., price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Evidence at the Common Law, a Selection of Cases on. By James Bradley Thayer, late Weld Professor of 
Law in Harvard University. Revised edition, 1925, by John McArthur Maguire, Professor of Law in Har- 
vard University. 8vo, cloth, pp. xv + 1033, $7.50. Harvard University Press, Cambridge, Mass. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second Edition, pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Buckram, $6.50 net. Little, 
Brown & Co., Publishers, Boston, Mass. 

Federal Procedure, Cases on. By Carl Wheaton, Professor of Law, 758 pages, 1 vol., price $5.50, buckram 
binding. Callaghan & Company, Chicago, Illinois. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, of the Chicago Bar. 729 pages, 
I vol., price $5.00, buckram binding. This volume is Volume IV of a five-volume case-book on Property. 
West Publishing Company, St. Paul, Minn. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Publishers, 
Baker, Voorhis & Co., New York. Second Edition. 1 vol., 8vo, bound flexibly, $5.50 met. In use at 
Cornell, New York University, University of Missouri, Iowa State University, Fordham University Law 


School, and other law schools. 
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Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emerity 
in Harvard University. 8vo, cloth, pp. xiv + 1197, $4.50. Harvard University Press, Cambridge, Mas, 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. 765 pages, 1 volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn 

International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on Internationa) 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

International Law, Leading Cases on. By Dr. Lawrence B. Evans, Counsel to the Brazilian Embassy, Wash. 
ington. Second Edition, 1922. 849 pages. Price $5.25, buckram binding. Callaghan & Company, 
Chicago, Illinois. 

Interstate Commerce, Cases on. By Felix Frankfurter, Byrne Professor of Administrative Law in Harvard 
University. Second Edition, 8vo, cloth, pp. xii-++ 789, $6.00; supplement, $1.75. Harvard University Press, 
Cambridge, Mass. 

Labor Law, Cases on. By Francis Bowes Sayre, Professor of Law in Harvard University. Second impression 
with supplement, 8vo, cloth, $5.00. Harvard University Press, Cambridge, Mass. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, Jr, 
Northwestern University Law School. 616 pp., 1 volume, price $5.00, buckram binding. West Publish. 
ing Company, St. Paul, Minnesota. 

Legal Liability, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Second 
Edition, 8vo, cloth, pp. xii + 883, $4.00. Harvard University Press, Cambridge, Mass. 

Mortgage, Select Cases and Other Authorities on the Law of. By I. Maurice Wormser, Professor of Law at 
Fordham University. Bound flexibly, price, $6.50. Publishers, Baker, Voorhis & Co., New York. 
Mortgages, Cases on. By Bruce Wyman, formerly Professor of Law in Harvard University. 8vo, cloth cut 

flush, pp. vii + 470, $3.75 . Harvard University Press, Cambridge, Mass. 

Mortgages, Cases on. By Morton C. Campbell, Professor of Law in Harvard University. Published in 1926, 
640 pages, $5.50. Amee Bros., 21 Brattle St., Cambridge, Mass. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Professor 
of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of the 
New York Bar. 1 vol., 8vo, pp. xvi, goo, law canvas, $5.00 met. This work contains: (1) The Nego 
tiable Instruments Law as enacted in several of the States; (2) the original notes of the American 
draftsman (J. J. Crawford Esq.); (3) many of the notes of the English draftsman (Judge Chalmers); 
(4) the English Bills of Exchange Act; (5) a large collection of Selected and Leading Cases; (6) Citations 
and Extracts from Leading Authorities; (7) systematic and thorough annotations by the editor. Pub 
lishers, Baker, Voorhis & Co., New York. 

Oil and Gas, Cases on, American Case-Book Series. By Victor H. Kulp, Professor of Law, University of 
Oklahoma. 531 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, University 
of Wisconsin. 638 pp., with Supplement by William E. Britton, Professor of Law, University of Illinois, 
162 pp., 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of the Harvard 
Law School. 8vo, cloth, pp. viii + 622, $5.00. Harvard University Press, Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, Dwight 
Professor of Law, Columbia University School of Law; pp. xi, 691; 286 cases, 8vo, buckram, $6.00 nd. 
Littie, Brown, & Co., Publishers, Boston, Mass. 

Partnership, Caseson. By Floyd R. Mechem, Professor of Law in the University of Chicago. Fourth Edition, 
1924. 1051 pages, 1 vol., price $5.50, buckram binding. Callaghan & Company, Chicago, Illinois. 
Personal Property, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Law in the 
University of Chicago. 404 pages, 1 volume, price $4.00, buckram binding. This volume is Volume! 

of a five-volume case-book on Property. West Publishing Company, St. Paul, Minn. 

Persons and Domestic Relations, Cases on, American Case-Book Series. (Parent and Child, Infants, Hus- 
band and Wife, Marriage and Divorce.) By Albert M. Kales, of the Chicago Bar. 830 pages, 1 Vol, 
price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Persons, Cases on Selected Topics in the Law of. (Parent and Child, Infant, Husband and Wife.) By 
Jeremiah Smith, late Story Professor of Law in Harvard University. 8vo, cloth, pp. xiii + 713, $3.00 
Harvard University Press, Cambridge, Mass. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Deano 
Harvard Law School. Second Edition. Parts I-IV, in one volume. Paper, pp. 349, $2.00. Harvard 
University Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-Book Series. By Clarke B. Whittier, Professor of Lav, 
Leland Stanford Junior University and Edmund M. Morgan, Professor of Law, Yale University. 67 
pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Pleading, Cases on Common Law. By Edson R. Sunderland, Professor of Law, University of Michigat. 
840 pages, 1 vol., price $4.50, buckram binding. Callaghan & Company, Chicago, Illinois. 

Pleading, Cases on Common Law. By W. W. Cook, Yale University, and Edward W. Hinton, University af 
Chicago. 574 pages, 1 vol., $4.50, buckram binding. Published by Callaghan & Company, Chicag, 
Illinois, in 1923. 


ED 





Please mention THe Review when dealing with our Advertisers. 


1x 





ssy, Wash. 
Company, 


in Harvard 
rsity Press, 


impression 


stigan, Jr, 
st Publish. 


y. Second 


of Law at 
York. 
, cloth cut 


d in 1926, 


Professor 
on, of the 
The Nego 

American 
~ hal mers); 


versity of 
ne 

University 
of Illinois, 


e Harvard 


k, Dwight 
$6.00 nel 


h Edition, 
vis. 


aw in the 
Volume! 


nts, Hus- 
es, I vol, 


ife.) By 
13, $3.00. 


- Dean of 
Harvard 


r of Lav, 
ity. 672 


Aichigan. 


rersity of 
Chicago, 


ADVERTISEMENTS 





Property, Cases on the Law of. By John Chipman Gray, late Royall Professor of Law in Harvard University. 
Second Edition. 6 vols., 8vo,cloth. Vols. I-VI, each $3.50. Harvard University Press, Cambridge, Mass. 

Property, Cases on the Law of, American Case-Book Series. Five volumes as follows: Vol. I. Personal 
Property, by Harry A. Bigelow, of the University of Chicago Law School. Vol. II. Rights in Lands, 
by Harry A. Bigelow. Vol. III. Titles to Real Property, by Ralph W. Aigler, of the University of 
Michigan Law School. Vol. IV. Future Interests, by Albert M. Kales, of the Chicago Bar. Vol. V. 
Wills, Descent and Administration, by George P. Costigan, Jr., of the Northwestern University Law 
School. West Publishing Company, St. Paul, Minn. 

Property, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Intended for 
the use of first-year students. Used in fifty law schools. 856 pp., $6.00 met. Amee Brothers, 21 Brattle St., 
Cambridge. 

Public Service, Common Carriers and Innkeepers, Cases on. By Charles K. Burdick, Professor of Law in 
Cornell University. Second Edition, pp. xxii, 724; 210 cases, 8vo, buckram, $6.50 met. Little, Brown, 
& Co., Publishers, Boston, Mass. 

Public Service Companies, Cases on. By Bruce Wyman, formerly Professor of Law in Harvard University. 
Third Edition. 8vo, cloth, pp. x + 615, $4.00; sold with Beale’s Cases on Carriers, $3.00. Harvard 
University Press, Cambridge, Mass. 

Quasi-Contract, Cases on, American Case-Book Series. By Edward S. Thurston, Professor of Law, Yale 
University. 625 pages, 1 volume, price $5.00, buckram binding. West Publishing Company, St. Paul, 
Minnesota. 

Real Property, Selected Cases on the Law of Property in Land. Containing a classified selection of cases 
on the topics usually taught in law schools in the course on “ Real Property.”? By William A. Finch, 
Professor of Law at Cornell University. Second Edition, with Suplementary Cases and Notes. 1 vol., 8vo, 
pp. 387, law canvas, $5.00 met. Publishers, Baker, Voorhis & Co., New York. 

Real Property, Cases on. By Joseph D. Sullivan, Professor of Law, Georgetown University. 1096 pages, 
1 vol., price $6.00. Published by Callaghan & Company, Chicago, Illinois, in 1921. 

Rights in Lands, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Law, University 
of Chicago. 827 pp, 1 vol., price $5.50, buckram binding. This volume is Volume II of a five-volume 
case-book on Property. West Publishing Company, St. Paul, Minn. 

Sales, Cases on. By Samuel Williston, Dane Professor of Law in Harvard University. Third Edition with 
supplement, 8vo, cloth, pp. viii + 1196, $6.00. Harvard University Press, Cambridge, Mass. 

Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Professor of Law, University of 
Chicago. Second Edition. 1873 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., 
St. Paul, Minn. 

Sales, Selected Cases on. By Francis M. Burdick, Dwight Professor of Law in Columbia University School 
of Law. Second Edition, pp. xiii, 792; 330 cases, 8vo, buckram, $6.00 nef. Little, Brown, & Co., 
Publishers, Boston, Mass. 

Suretyship, Cases on, American Case-Book Series. By Crawford D. Hening, formerly Professor of Law, 
University of Pennsylvania. 660 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Suretyship, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of the Harvard 
Law School. 8vo, cloth. Parts I-IV, pp. 652, $4.75. Harvard University Press, Cambridge, Mass. 

Taxation, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. 1924 Edition 
with supplement. 8vo, cloth, pp. xiii + 383, $4.00. Supplement sold separately, $o.50. Harvard University 
Press, Cambridge, Mass. 

Titles, Cases on, American Case-Book Series. By Ralph W. Aigler, Professor of Law in the University of 
Michigan. 953 pages, 1 volume, price $5.50, buckram binding. This volume is Volume III of a five-volume 
case-book on Property. West Publishing Company, St. Paul, Minn. 

Torts, A Selection of Cases on the Law of. By James Barr Ames and Jeremiah Smith. Vol. I with Notes 
and Citations, by Ames. Third Edition. 8vo, cloth, pp. xiv + 910. Vol. II, by Smith. Second 
Edition. 8vo, cloth, pp. x + 731, $6.00 for the two volumes. 

New Edition, 1919, conforming to the first-year curriculum in Harvard Law School, by Roscoe Pound; 
Professor of General Jurisprudence and Dean of the Faculty of Law in Harvard University. 8vo, cloth, 
pp. x + 1028, $7.50. Harvard University Press, Cambridge, Mass. 

Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law; pp. xv, 
709; 161 cases, 8vo. Buckram, $5.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Torts, Cases on, American Case-Book Series. By C. M. Hepburn, Professor of Law, University of Indiana. 
About 1400 pages, 1 vol., price $6.00, buckram binding. West Publishing Company, St. Paul, Minn. 
Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. An 
entirely new arrangement of this subject. 2 vols., pp. xlviii, 1076, and xxiii, 1045. 8vo. Printed on 

thin paper. Buckram, $11.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Trade Regulation, Cases on. By Herman Oliphant, Professor of Law, Columbia University. 1099 pages, 
one volume, price $5.50, buckram binding. West Publishing Company, St. Paul, Minnesota. 

Trial Practice, Cases on. By Edson R. Sunderland, Professor of Law, University of Michigan. Second Edi- 
tion, 1924, 705 pages, price $5.50. Callaghan & Company, Chicago, Illinois. 


es 





Please mention THE Review when dealing with our Advertisers. 
xX 





ADVERTISEMENTS 





Trusts, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law, University oj 
California. 1039 pages, 1 vol., price $5.50, buckram binding. West Publishing Company, St. Paul, Minn, 

Trusts, Cases on, American Case-Book Series. By Thaddeus D. Kenneson, Professor of Law, New York 
University. 617 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Trusts, Cases on. By Austin Wakeman Scott, Story Professor cf Law in Harvard University; pp. xiii, 842, 
Price, buckram, $6.00 net. Published in 1919, by the Editor, A. W. Scott, Langdell Hall, Cambridge, 
Mass. In use in sixty law schools. 

Trusts and Powers — A Selection of Cases and Statutes. Perpetuities, accumulations and charitable uses 
in New York, selected and arranged by George F. Canfield, Professor of Law in Columbia University, 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xx, 868. Price, law canvas, $6.00 net. In 
use as a text-book at Columbia University. 

Wills and Administration, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University, 
Published in 1917, by the Editor. 1 vol., pp. xiii, 879, with an appendix of selected Probate Forms, 
Cloth, $5.00 met. 

Wills, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law, Northwestem 
University. 781 pp., 1 vol., price $5.00, buckram binding. This volume is Volume V of a five-volume 
case-book on Property. West Publishing Company, St. Pauli, Minn. 








AMEE BROTHERS 


Booksellers and Stationers 
Fountain Pens Note Books 


Sole Cambridge Agents for CASE BOOKS USED IN HARVARD LAW 
SCHOOL 


‘21 BRATTLE ST. 


(On the way to the Post Office.) 




















CYRUS BREWER & CO. 
Every Known Kind of 


INSURANCE 


44 KILBY STREET BOSTON, MASS. 


ARTHUR K. POPE STEPHEN J. HALLAHAN 
FRANCIS S. SNOW HOLTEN B. PERKINS 























FRANK BROTHERS 


Fifth Avenue Boot Shop 


- Between 47th and 48th Streets, New York 
PERMANENT Exuisit, Room 252, AsBorr Bur_pinc, CAMBRIDGE 

















= 





Please mention THz Revimw when dealing with our Advertisers. 


xl 











—.., 


rsity of 
’ Minn, 
w York 


iii, 842, 
bridge, 


dle uses 
versity, 
net. In 


versity, 
Forms, 


western 
volume 





ADVERTISEMENTS 


























= (a \ 
Wampsire 
ct Hond = 


Old Hampshire Bond 


“The Stationery of a Gentleman” 


is the recognized paper for men. It has no 

superior. Its crisp, crackling sheets, its strength 

and lasting qualities pronounce it at once the 

stationery of a gentleman who is also a man. 

“Tt is a known fact that one is judged by 

the stationery he uses. What opinion is your 
stationery creating?” 


Sample packet sent upon receipt of 10 cents 


. Fine Stationery Department 


Hampshire Paper Company 
South Hadley Falls 
Massachusetts 
































Please mention THe Review when dealing with our Advertisers. 
xii 














ADVERTISEMENTS 








Leading Cases on 
Pleading and Practice 


The Answer to your problem 
Systematically Arranged and Indexed 


covering all the important steps in a civil action including 


JURISDICTION OF VARIOUS COURTS 
COMMENCEMENT OF THE ACTION 
FORMULATION OF THE CAUSE OF ACTION 
THE FORMATION OF ISSUES 
THE PREPARATION FOR TRIAL 
THE PRELIMINARIES TO TRIAL 
THE TRIAL ITSELF 
THE JUDGMENT AND ITS ENFORCEMENT 
ARBITRATION AND OTHER SPECIAL PROCEEDINGS 


All arranged according to the mental processes which must 
be experienced in the preparation of a case. 


An Encyclopedia of practical problems to be met in the prep- 
aration of a case, for and during trial. 


A Key which opens the door to practice investigations. 
An ideal starting point for a practice brief. 
All thoroughly analyzed and fully Annotated. 


By JAY LEO ROTHSCHILD, A.M., LL.B. 


of the New York Bar, Professor of Law, Brooklyn Law School, 
St. Lawrence University 


NO PRACTICING ATTORNEY 
NO LAW STUDENT 


can afford to be without the aid of this most valuable work. 


In two large volumes of nearly 1800 pages 
Price $13.00 delivered 











BAKER, VOORHIS & CO. 
45-47 Joun St., New York, N.Y. 








Please mention THz Review when dealing with our Advertisers. 
xiii 


















HARVARD 
LAW REVIEW 





Propane epee kis 5 iD, 





oe 























VoL. XXXIX JUNE, 1926 No. 8 












pane ewe tate 









PETTY FEDERAL OFFENSES AND THE CONSTITU- 
TIONAL GUARANTY OF TRIAL BY JURY * 






I 


N an age so exuberantly preoccupied with material forces and 
mechanical production as ours, thinking can hardly fail to 
become infected by mechanistic aims, even where difficulties are 
not removable by mechanics. And so we find the psychology of 
mass production and of meretricious advertising carried over to 
the subtleties of human relations. The appalling modern phe- 
nomena of crime, some aspects of which are world-wide while 
others are distinctively American, are too often treated as a 





































simple condition which simple, mechanical remedies will cure. 
American courts and their procedure are deemed the main causa- 
tive factors of American crime; hence reform in judicial organi- 
zation and procedural methods is confidently relied upon to 













* This study has necessitated an investigation, particularly among the legisla- 
tion of the Thirteen Colonies, which could not have been accomplished without 
the generous codperation of Samuel Becker, John J. Burns, David F. Cavers, 
Elliott W. Eaves, Jr., Samuel F. Fowler, William J. Friedman, Henry J. Friendly, 
Sylvester G. Gates, Colin C. Ives, Allen E. Throop, L. Thomas Rice, Marion T. 
Tomlinson, Robert W. Wheeler, and Alanson W. Willcox. 

The present condition of our colonial legislative records is a standing reproach 
to American patriotism. On the whole, their rich contents are largely inaccessible. 
Any careful search for a particular type of legislation calls for page-by-page 
thumbing of the records of each of the colonies. The mechanics of modern 
scholarship are here still wanting. As for a history of the civilization which lies 
buried in the interstices of these colonial laws, a beginning has hardly been made. 

We are also indebted to the critical and learned eye of Professor T. F. T. 
Plucknett for reading part of the manuscript and helping us to walk warily through 
the pitfalls of early English statutes. 
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diminish, if not to eliminate, crime. Whosoever harbors these 
high hopes from changes in our criminal machinery is doomed 
to disappointment. Especially in the American scene, deep in- 
fluences of modern civilization are at work,’ the nature of which 
has hardly become with us the subject of scientific preoccupa- 
tion. Even in England and on the Continent, where dependable 
statistics reveal the comparative density of different crimes at 
different periods and where judicial procedure is not under fire, 
the factors which condition anti-social conduct cognizable as 
crimes are still in the domain of speculation and guesswork.’ 





1 In commenting on the increase in the number of crimes of shop-breaking, 
larceny and fraud recorded in the latest criminal statistics for England and Wales 
(1924), the Superintendent of the Statistical Branch of the Home Office writes: 
“Tt will be noticed that practically the whole increase of crime is confined to 
crimes of dishonesty. There is usually an increase of larceny during hard times 
such as have been experienced in recent years. As regards frauds, there appears 
to be a decay of commercial probity which may have had its origin in the oppor- 
tunities for getting rich quickly afforded in certain quarters by the Great War. 
But it is suggested that the increase of crimes under all three heads is largely 
assignable to efforts to maintain the same or even a higher standard of living 
than before the War upon means reduced by the general impoverishment of the 
nation, and to reckless attempts to live more or less luxuriously without render- 
ing any services in return, which may also be traceable to experiences during the 
War.” Judicial Statistics, England and Wales, 1924,— Criminal Statistics, p. 6 
(London Times, Mar. 30, 1926, p. 11). For further indications see, e.g., Report 
of the [Home] Departmental Committee on Sexual Offenses Against Young Per- 
sons, Cmd. 2561 (1926), passim; S. Sheldon Glueck, ‘¢State Legislation Providing 
for Mental Examination of Persons Accused of Crime,” 7 Burtt. Mass. Dept. oF 
MenTAL Diseases (No. 4), 16; 1-10 MentTaL Hycrene, passim. See Modern 
Crime: Its Prevention and Punishment, 125 AnNats Amer. Acap. Por. & Soc., 
May, 10926. 

2 See, e.g., Dr. Ménkeméller, “ Psychopathie und Gesetzgebung,” 77 ARCHIV FUR 
KRIMINOLOGIE, 31, 114, 210, 281; Hugo Forcher, “ Die Diebstahlskriminalitat in 
Wien im Jahre 1923,” 77 ibid. 269; 78 ibid. 35; Gustav Aschaffenburg, “ Die 
Stellung des Psychiaters zur Strafrechtsreform unter Beriicksichtigung des neuen 
Entwurfs,” 16 MONATSSCHRIFT FUR KRIMINALPSYCHOLOGIE UND STRAFRECHTSRE- 
FORM, 145; Dr. Eperjesy, “ Die Psychologisch-analytische Untersuchung bei ver- 
wahrlosten Kindern,” 76 ArcHIV FUR KRIMINOLOGIE, 220, 289; Berthold Freuden- 
thal, “Der Sinn der Strafe,” 17 Monatsscnrirt, 22; Erwin T. Hellstern, 
*‘ Bekampfung des Verbrechertums,” 17 ibid. 142. 

Compare the unheeded observations of Mr. Justice Holmes, nearly thirty years 
ago, about our criminal law — “ What have we better than a blind guess to show 
that the criminal law in its present form does more good than harm? I do not 
stop to refer to the effect which it has had in degrading prisoners and in plunging 
them further into crime, or to the question whether fine and imprisonment do 
not fall more heavily on a criminal’s wife and children than on himself. I have 
in mind more far-reaching questions. Does punishment deter? Do we deal with 
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It is important, therefore, to enter a caveat, however unpalatable, 
















against the jaunty optimism which hopes to manufacture resist- 
in- ances to, and deterrents against crime, in much the same mood 
ich and with much the same methods that are successful in manufac- ‘ 
a- turing Ford parts. | 
ble Mechanisms do have a share in the effective vindication of so- ; 
at cial standards, not merely as instruments of law enforcement, : 
re, but as one of the generative sources of the ideas and ideals which : 
as form public opinion. No one who has had any responsible con- 
x. cern with the administration of American criminal justice, or has 
a temperately studied its workings, can have the slightest doubt ( 
les that we fall woefully short of a system of criminal machinery f 
2 adapted to the tested needs of experience.* Here again, how- : 
aa ever, a reservation must be made. Criminal machinery is not i 
1s automatic. It is conditioned by the men who work it* and the : 
T environment in which it moves.° d 
, That deep issues of modern society must be explored in any 


scientific grappling with crime is, however, only an added reason 
for correcting and perfecting the mechanical elements of crime 
prevention and law enforcement. In this task of procedural 












criminals on proper principles? * Oliver Wendell Holmes, “ The Path of the 
Law,” 10 Harv. L. Rev., 457, 470 — with the philosophic and psychologic critique 
which underlay the project for a modern penal code submitted by the Italian Royal 
Commission, in 1921, under the leadership of Professor.Enrico Ferri. Relazione 
sul Progetto Preliminare di Codice Penale Italiano. 

3 See, e.g., PouND AND FRANKFURTER, CRIMINAL JUSTICE IN CLEVELAND, passim. 

* Compare, for instance, the frequent turnover in the office of federal prose- 
cutors, and the political considerations which influence their appointments and 
their administrations, with the continuity in office and the strictly professional 
traditions, free from political bias, of the English Director of Public Prosecution. 
Thus 85 United States attorneys (out of a total of 89) appointed by President 
Wilson were replaced by appointees of President Harding; 34 of the Harding 
appointees were replaced by other appointees of President Harding or by ap- 
pointees of President Coolidge, for reasons other than death or disability in office. 
The effects of such a system upon the imponderable factors of law enforcement 
are profound. For these figures we are indebted to the kindness of Asst. Atty. 
Gen. Mabel Willebrandt. For a description of the English system, see Fifth Re- 
port of Judicature Commission (1874), Cmd. 1090, XVI, and MAartLanp, JUSTICE 
AND POLICE, 149-151. 

5 See, e.g., the testimony of United States Attorneys Buckner, of the Southern 
District of New York, and Bernstein, of the Northern District of Ohio, at the 
recent Senate hearings on prohibition enforcement. Hearings before Subcommit- 
tee of Committee of Judiciary, United States Senate, 69th Cong., rst Sess., I, 94 
et seq.; ibid. II, 1264 et seq. (1926). 
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reform Americans are at times confronted by restrictions in 
their constitutions. Occasionally, provisions in our bills of 
rights furnish obstacles; or, again, courts have read their 
own narrowness of outlook or professional casuistry into mem- 
orable constitutional guaranties. One of the procedural features 
around which controversy gathers, whenever the administration 
of the criminal law is attacked, is the requirement of trial by jury. 

This paper is not concerned with vindicating the jury’s func- 
tion nor with discovering its limitations. We have set for our- 
selves the restricted problem of ascertaining the extent to which 
the Constitution compels Congress to provide jury trial in the 
enforcement of federal penal laws. The considerations of policy 
which may move Congress to require trial by jury, even though 
the Constitution does not enjoin it, are outside of our province. 
Nor has our discussion any interest whatever in the heated issues 
raised by the Volstead Law. To be sure, the enforcement of pro- 
hibition has given notoriety to the creakings in the machinery 
of the federal courts, due to the cumulative load of business 
resulting from the extension of federal authority. But the sci- 
entific inquiry upon which we have here embarked is just as 
relevant to the protection of New York harbor from dumping 
refuse,’ as it is to prosecutions for bootlegging. The wholly 
neutral aim of this study is to determine, if possible, the limits 
of constitutional resources open to Congress in the enforcement 
of whatever penal laws it chooses to pass. In England and in 
the several states a vast body of statutory prohibitions, con- 
stituting so-called petty or minor offenses, is enforced through 
summary procedure, 7.e., before one or more judges without 
juries. To what extent, if at all, may Congress under the Fed- 
eral Constitution adopt such procedure, were it wise in any 
event to adopt it? * 





6 According to the figures of United States Attorney Emory R. Buckner there 
were pending in the Southern District of New York on March 1, 1925, 2,082 
criminal prosecutions under the Volstead Law alone. The Attorney General reports 
46,725 criminal prosecutions pending in the various district courts. Rep. ATTY. 
GEN. FoR 1925, Ex. 2, 135. 

7 Act of June 29, 1888, c. 496, 25 STAT. 200. 

8 This is not the place to consider the wisdom of limiting the flow of business 
to the federal courts by leaving to the states much of the criminal litigation now 
entrusted to federal authority. See Felix Frankfurter, “The Business of the 
_ Supreme Court of the United States,” 38 Harv, L. Rev. 1005; 39 ibid. 35, 325, 587- 
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II 


The answer turns on the scope to be given to these well-known 
but not self-determining provisions of the Constitution: 










“ The Trial of all Crimes, except in Cases of Impeachment, shall be 
by Jury; and such Trial shall be held in the State where the said Crimes 
shall have been committed. .. .° 

“Tn all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed... .” 7° 











Here, as in other constitutional instances of procedural safe- 
guards, we are not dealing with abstract declarations about “ the 
rights of man” but with the preservation of concrete institutions, 
the details of which, because of their familiarity, were taken for 
granted and not defined by the framers. These requirements 
for trial by jury have a historic genealogy which, while it may 
not exclude acquired characteristics of meaning, certainly deter- 
mines the constitutional direction of these clauses. The canon 

























7" of construction invoked by the present Chief Justice in another 
ing connection is an indispensable guide to the solution of our prob- 
ally lem: 

its “The language of the Constitution cannot be interpreted safely 
ent except by reference to the common law and to British institutions as 
in they were when the instrument was framed and adopted. The states- 
yn- men and lawyers of the Convention who submitted it to the ratification 
gh of the Conventions of the thirteen States, were born and brought up 
vat in the atmosphere of the common law, and thought and spoke in its 
" vocabulary. They were familiar with other forms of government, 
ny recent and ancient, and indicated in their discussions earnest study and 


consideration of many of them, but when they came to put their con- 
clusions into the form of fundamental law in a compact draft, they 
expressed them in terms of the common law, confident that they 
could be shortly and easily understood.” ** 









But of course the “‘common law’ was not a static set of de- 
tailed rules. It was a moving development. Particularly where 









ess 
WwW 
he 





9 Art. ITI, § 2. 
10 Amendment VI. 
11 Ex parte Grossman, 267 U. S. 87, 108-109 (1925). 
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law and politics mingled, legislation constantly shifted its bound- 
aries, with resulting doubts and ambiguities as to the particular 
“common law ” prevailing at a particular time. Modern research 
has shed powerful light upon many dark places which furnished 
soil for fictions and myths about the common law. Moreover, 
while the Constitution was written in 1787, it was not written for 
1787. Its language, while rooted in the concrete experience and 
practices of the framers, may spread beyond into fresh soil.” 
Historic continuity in constitutional construction does not neces- 
sarily mean historic stereotype in application. To what extent 
respect for continuity demands adherence merely to what was, 
involves the art of adjudication — raises those questions of more 
or less that ultimately decide cases. This is the judge’s func- 
tion, not ours. But in striking the final balance, the claims of 
history, in a case presenting the problem under discussion, will 
weigh heavily. Upon our point too, perhaps, “ a page of history 
is worth a volume of logic.” ** At all events, our endeavor is to 
furnish that page of history. What evidence do we find “ in the 
atmosphere of the common law,” in which the framers of the 
Constitution “were born and brought up ”, which explains the 
requirement of trial by jury in “crimes” and “ criminal prose- 
cutions” ? This atmosphere must be reproduced if we are to 
understand what the framers were about in their insistence on 
trial by jury for “crimes.” Only after this history speaks with 
clear accents do we encounter the practical issues of its observ- 
ance — the domain of legislature and courts which we shall not 
enter. 


III 


That the modern institution of trial by jury derives from 
Magna Carta is one of the most revered of legal fables.‘* The 
belief is an obstinate example of “ the inevitable habit of reading 





12 Cf. Weems v. United States, 217 U. S. 340, 373 (1910). 

13 N. Y. Trust Co. v. Eisner, 256 U. S. 345, 349 (1921). 

14 “The erroneous identification of judgment of peers with trial by jury can be 
found far back in legal history.” McKecunire, Macna Carta, 456, n. 2. And as 
late as 1898, long after scholars had exposed this ancient error, Mr. Justice Harlan, 
the special protagonist of the jury, speaking for the court in Thompson v. Utah, 
170 U. S. 343, 349 (1898), dogmatically asserts: “When Magna Charta declared 
that no freeman should be deprived of life, etc., ‘ but by the judgment of his peers 
or by the law of the land,’ it referred to a trial by twelve jurors.” 
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later ideas into earlier institutions.” ** Magna Carta neither 
granted nor guaranteed trial by jury. The forms of the modern 
jury had not taken shape by 1215, although the principles from 
which they were to evolve found expression after the Norman 
Conquest. Modern scholarship has abundantly established that 
the judicium parium of the famous chapter 39 was not our 
verdict on the facts of “twelve good men and true.” ** It was 
the ancient protection of the free Norman whenever embroiled 
with the law, whereby his peers, and not merely a king’s justice, 
should determine what ordeal was to test his rights and how he 
should perform it. But the traditional interpretation of the 
chapter, though “based on insecure historical foundations,” *’ 
has “ proved of supreme value in the battle of freedom” **, so 
largely won through insistence on procedural safeguards. 

To the Englishman of the fourteenth century, however, it had 
already become an “ancient prerogative’ to have twelve laymen 
stand between him and the vengeance of the king in a criminal 
prosecution of any kind, whether the charge were tippling at the 
inn or murder. When, therefore, in the early 1300’s justices of 
the peace became the local criminal courts of the realm, they 
administered the law in all cases through the inquisition of a 
grand jury and the verdict of a petit jury." However small the 
offense or pressing the need for the speedy disposal of insignificant 

15 McIztwatn, THe Hicn Court oF PARLIAMENT AND ITS SUPREMACY, 57. 
For as Pollock and Maitland put it: “In after days it was possible for men to 
worship the words ‘ nisi per legale iudicium parium suorum vel per legem terrae’ 
(C. 39), because it was possible to misunderstand them.” 1 PoLLock aNp Maltr- 
LAND, History OF ENGLIsH LAw, 2 ed., 173, n. 3. 

16 McKEcHNIE, op. cit. 436, 456-457; McIzwary, op. cit. 173; ADAMS, ORIGIN 
OF THE ENGLISH CONSTITUTION, 242, 262; Sir Paul Vinogradoff, “ Magna Carta, 
C. 39,” and F. M. Powicke, “ Per Iudicium Parium vel per Legem Terrae,” in 
Macna Carta ComMMEMoRATION Essays (edited by H. E. Malden), 78, 96. 

17 McKEcunrEE, op. cit., c. IX. 

18 bid. 

19 ParEy, SUMMARY CONVICTIONS, I ed., xviii. 

The statute of 34 Epw. III, c. 1, which finally established the office of justice 
of the peace as a permanent institution, simply gave justices the power “to cause 
them [offenders] to be imprisoned and duly punished according to the law and 
the customs of the realm . . . and also to hear and determine at the king’s suit all 
manner of felonies and trespasses done in the same county according to the laws 
and customs aforesaid.” For an admirable account of the origin and establishment 
of the justices’ judicial power, see BEARD, OFFICE OF THE JUSTICE OF THE PEACE IN 
ENGLAND, (20 CotumsBiA Univ. Srupigs 1n History, No. 1). 
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cases, the offender and the community had to bear the delay and 
the cost of the deliberations of juries, and enjoyed whatever pro- 
tection they afforded. The story of these justices’ courts reveals 
a constant effort to adjust the machinery of jury trial with the 
volume of litigation which came before the Sessions. The steady 
increase of criminal statutes early forced the Sessions to meet at 
regular quarterly intervals.2” But soon even Quarter Sessions 
could not dispose of the petty criminal business with the cumber- 
some and formal mechanism of grand and petit juries. Henry 
VII, a “strong” king, applied measures of relief. Penal statutes 
of his reign begin the restriction of the grand jury’s scope of ac- 
tion by authorizing justices to initiate prosecutions upon private 
information as well as by indictment, and by encouraging infor- 
mations through the grant of a moiety of the penalty to the in- 
former.” There is high authority for the belief that Henry VII’s 
legislation also greatly curtailed the ancient rdle of the trial jury. 
For by 11 HEn. VII, c. 3, the justices were authorized upon in- 
formation “ by their discretion to hear and determine all offenses 
and contempts,”’ other than felonies. On its face this does not 
necessarily exclude the jury. It may be that the only change was 


to eliminate presentment by grand jury and substitute informa- 
tion. Coke’s gloss, however, attributes to this statute “most 
grievous and heavy oppressions . . .. by information only without 
any presentment or triall by jury,” 7.e., petit jury.” This statute 





20 36 Epw. III, St. 1, c. 12 (1362); 12 Ric. II, c. 10 (1388); 2 Hen. V, St. 1, 
c. 4 (1414). 

21 Tt is at this point that the qui tam prosecution, which developed into such 
an important method of criminal enforcement, comes into the English law. There 
is an early instance of such procedure in 11 Hen. VII, c. 17, fixing a forfeiture 
for the taking of gamebirds: “ That no Man take any Ayrer Faulcon, Goshawk 

. - upon Pain of Ten Pounds, the one Half thereof to the Party that will sue 
for the same by Action of Debt, by Examination befor the Justices of the Peace, 
Information, or otherwise, and the other Half to the King.” See Sir Bartholomew 
Shower, arguendo, in King v. Berchet, 1 Shower, 106 (1691), for the history of 
informations in early English law. This concern for the practical details of judi- 
cial administration and the willingness to change old theories to meet new condi- 
tions is characteristic of the Tudor monarchy. “The Tudor had been giving more 
care to government, locking after details, reaching long fingers out into every 
county and parish, keeping an eye on quarter-sessions and justices of the peace. 
‘Tudor despotism’ the textbooks call it, but it may well be called Tudor pains- 
taking.” NotTEesTeIn, THE WINNING OF THE INITIATIVE BY THE House or Com- 
mons (Proceedings of the British Academy, 1924), 47. 

22 4 INST. 41. 
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upon Henry VII’s death was promptly repealed.” The recital of 
the repeal based it on the flood of false informations to which the 
act gave rise. But Coke, whose learning was not free from the 
slant of politics, finds in the repeal a vindication of trial by jury.” 

However, the accumulating criminal business of the Sessions 
again demanded attention. Henry VIII resorted to the palliative 
of increasing the frequency of the Sessions.** But the cost and 
inconvenience of the “calls upon the country” for additional 
petit juries proved unbearable. The device was abandoned “ for- 
asmuch as the King’s most loving Subjects are much travailed 
and otherwise encumbered in coming and keeping of the said six 
Weeks Sessions, to their Costs, Charges, Unquietness.”*° Par- 
liament yielded to the necessities of the situation. As offenses 
increased, in order to avoid the inconvenience of postponing the 
trial of small offenses to Quarter Sessions, with intervening com- 
mitment of the accused or the making of resented calls upon the 
country by assembling juries at shorter intervals, justices were 
entrusted out of Sessions, whenever and wherever they might be 
found, with the power to determine urgent but minor delinquen- 
cies without intervention of juries.” 

The experience which the legislation of Henry VII had pro- 
voked bit deep into the memory of Parliaments. Despite the 
pressure for effective administration of criminal justice, they 
withheld for a long time any comprehensive dispensation with 
jury requirements. But legislation made piecemeal inroads upon 
trial by jury. In new penal statutes, Parliament gradually 
adopted the practice of providing that convictions under them 
should be by one or more justices.* A mass of prohibitions 





23 x Hen. VIII, c. 6. 
24 4 Inst. 40: “A good caveat to parliaments to leave all causes to be meas- 
ured by the golden and streight metwand of the law, and not to the incertain and 
crooked cord of discretion.” See King v. Berchet, 1 Shower, at 119. 

25 33 Hen. VIII, c. 10, providing for special Sessions of two justices each, held 
quarterly six weeks before each regular Session. 

26 37 Hen. VIII, c. 7. 

27 PaLey, op. cit., 1 ed., xv. 

28 Paley finds the first instance of this type of statute in 33 Hen. VIII, c. 6. 
Ibid. xxvii. The form of the statute does not explicitly exclude a jury trial: 
“XVI. ... That if any Person ... see or find any Person. . . offending, or 
doing contrary to the Form and Effect of this Act, that then it shall be lawful to 
every such Person . . . to arrest and attach every such Offender . . . and to bring 
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against petty disorders, swearing, drunkenness, embezzlement, 
wage-bargainings and the like, led to frequent grant of this sum- 
mary power to the justices. This process of nibbling away the 
traditional procedure was gradually applied to offenses of greater 
moment. After the Restoration, by the first Excise Acts *° and 
regulations of trade,*° and then by the Game Acts of Charles II,” 
the practice insensibly became characteristic of the jurisprudence 
of the country.*® Under the dominating pressure of a practical 
problem in the enforcement of law it had become common prac- 
tice for Parliament to except new offenses from the protection of 
jury procedure. And so, successive companies of colonists carried 
with them a conception of the scope of trial by jury which 
dispensed with it in cases that doubtless touched the average 





or convey the same to the next Justice of the Peace of the same County where the 
said Offender . . . shall be found so offending; (2) and that the same Justice of 
Peace, upon a due Examination and Proof thereof before him had or made, by 
his Discretion, shall have full Power and Authority to send or commit the same 
Offender . . . to the next Gaol, there to remain till such Time as the said Penalty 
or Forfeiture shall be truly contented and paid by the said Offender; (3) the 
one Moiety of the same Penalty to be paid to the King’s Highness, and the other 
Moiety thereof to the first Bringer or Conveyer of the said Offender to the same 
Justice of Peace.” In 1600, the authoritative Lambard, however, gives a form 
for a conviction under this statute which makes the summary jurisdiction of the 
magistrate clear: “ Forasmuch as this present day A.B. and C.D. of Halling in 
the said Countie Yeomen, did arrest and bring before me at Halling aforesaid one 
I. at S. of Friendsbury in the saide Countie Mariner, whom they had seene and 
found the same day (as they said) shooting in a handgun, charged with powder, 
and a pellet, at a Conie in a certain place in Cucstone, within the said county 
called the Chuchfield, contrarie to the Law of this Realme, and thereupon prayed 
me that Justice might be done in that behalfe. 

“T John Leveson Knight, being the next Justice of the Peace in the said 
Countie to the place aforesaid, did then at Halling aforesaid vpon the said re- 
quest take the examination of the said I. at S. and did also then, and there 
here the proofes of them the said A.B. and C.D. touching the said offence: and 
for that it did then manifestly appeare vnto me, aswel by the testimonies of them 
the said A.B. and C.D. as also by the plaine confession of him the said I. at S. 
that he had not then lands, tenements, fees, annuities, or offices to the cleere yerely 
value of 100.li. and that he had shot in the said handgun in maner and forme as 
is aforesaid. I doe send vnto you herewith the body of him the said I. at S. as 
lawfully convicted of the said offence before me.” (Italics ours.) LAMBARD, 
EIRENARCHA, C. 7, 295. 

29 12 Car. II, ce. 4, 5, 8, 23; 13 & 14 Car. II, c. 11; 15 Car. II, c. 11. 

13 & 14 Car. II, cc. 5, 15; 20 Car. II, c. 6; 22 & 23 Car. Il, c. 8. 
13 Car. II, c. 10. 
PaLey, op. cit., 1 ed., xx. 





=— eS we we we FS lUDaelUGelUhDOOGSlUr Oe 


PETTY FEDERAL OFFENSES AND TRIAL BY JURY 927 


Englishman’s experience more than any other part of the criminal 
law. 

Down to the separation of the colonies from the mother coun- 
try this summary jurisdiction of the English magistrates had 
three salient features. (1) There was a specific withdrawal from 
trial by jury of specific offenses in specific statutes, rather than 
a general formula for summary procedure. (2) There was no 
unifying consideration as to the type of criminal offense sub- 
jected to summary trial nor any uniformity in the number of 
magistrates before whom the various offenses were tried.** 
Although the great majority of instances were aptly characterized 
as “petty ” violations, some bordered closely on serious felonies ** 
and were punished with appropriate severity. The controlling 
factor seems less the intrinsic gravity of the offense, judged by 
its danger to the community, than the desire for a swift and 
convenient remedy. (3) Nor was there uniformity about appeals. 
The earlier statutes gave no appeal. Beginning with Charles II 
the more serious offenses, excepting infractions of excise laws, 
could be retried by the justices in Sessions sitting without a jury.*° 





33 Convictions sometimes required trial by two justices: e.g., 17 Car. II, c. 
2, §§ 4-5 (teaching without taking oath of allegiance), 12 Car. II, c. 24, § 45 
(offenses against the excise acts) ; sometimes by three or more justices: e.g., 22 & 
23 Car. II, c. 7 (rick-burning at night —felony). “ The exact distribution of these 
old and new duties between the ‘Single Justice,’ the ‘ Double Justice, ‘ Petty 
Sessions,’ and ‘ Special Sessions,’ varied from decade to decade, and seems to have 
been based upon no definite or consistent plan.” Wess, ENGLisH LocaL GovEeRN- 
MENT: THE PaRISH AND THE County, 418. Chapters 2, 3 and 4 of Book II of 
this work offers the most vivid description available of the actual workings of the 
justice system in the eighteenth and early nineteenth centuries. 

34 E.g., 22 & 23 Car. II, c. 7. This statute, punishing the burning of houses 
at night, making the offense a felony punishable with transportation for seven 
years, may have entrusted its enforcement to three or more justices sitting with- 
out a jury. See Wess, op. cit. 418. Cf. 6 ANNE, c. 31, punishing the negligent 
burning of a house by a servant before two or more justices with a penalty of 
£100 or a year and a half at hard labor. 

35 At common law there was no right of review, except through the expensive 
writ of certiorari to the King’s Bench. The earlier summary statutes granted no 
such right. Probably the first instance of an appeal from the sentences of the 
justices comes in 22 Car. II, c. 1, the Conventicles Act, where the appeal is allowed 
to Quarter Sessions with a jury: “ VI. (3) Whereupon such Offender may plead 
and make Defence, and have his Trial by a Jury thereupon.” The next summary 
act, however, 22 & 23 Car. II, c. 25, LX, gives only a right “to appeal unto the 
Justices of Peace in their General Quarter-Sessions . . . Who or the greater Num- 
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But this was largely a paper privilege, for offenders with purses 
long enough to afford a retrial were few.*° 

The most striking aspect of these summary trials without juries 
at common law was the great volume of offenses thus treated. A 
paging of the 1776 edition of Burn’s Justice of the Peace reveals 
the far-reaching scope and importance of resort to trial without 
jury in the criminal law of the time. Eliminating all penal 
enforcements in which the informer or the “ party aggrieved ” 
shared the fine with the Crown, we find at least one hundred 
offenses for which the Crown prosecuted before a justice and 
without a jury. Violations of the laws relating to liquor,*’ trade 
and manufacture,** labor,*® smuggling,*° traffic on the highway,* 
the Sabbath,*’ “ cheats,” ** gambling,** swearing,*° small thefts,*° 
assaults,*’ offenses to property,** servants and seamen,** vaga- 
bondage,” and disorderly conduct ** were largely in the justices’ 
hands. If we add gui tam prosecutions which in earlier days pre- 
ceding the modern system of public prosecution were hardly dis- 
tinguishable from regular state proceedings, there are at least a 
hundred more within the jurisdiction of the unaided justices. 
Nearly two thousand closely-packed pages of Burn’s Justice are 





ber of them are hereby authorised and impowered to give such Relief and make 
such Order therein, as shall be agreeable to the Tenor of this Act.” From this 
time on the uniform method of appeal is to the justices without a jury. See 
WEBB, op. cit. 419, 420, 437. 

86 The Webbs, relying on a study of the original records, session papers, and 
manuscript diaries of the justices, report that the sentences from summary criminal 
jurisdiction were seldom brought up for revision—that four-fifths of the Ses- 
sions appeals were on pauper settlements. Ibid. 420. 

87 E.g., 21 Jac. I, c. 7. 

88 F.g., 13 & 14 Car. Il, c. 5; 22 & 23 Car. Il, c. 8. 

89 E.g.. 1 Jac. I, c. 7; 13 Geo. III, c. 68. 

40 F.g.. 12 Car. II, c. 24. 

41 E.g., 13 Geo. III, c. 84. 

42 F.g., 29 Car. II, c. 7. 

43 E.g., 30 Geo. II, c. 24, III. 

44 E.g., ibid. XV. 

45 E.g., 19 Geo. II, c. 21. 

46 E.g., 22 Geo. II, c. 27: 10 Geo. III, c. 18. 

E.g., 5 Exiz. c. 4, XXI. 

E.g., 1 Geo. I, St. 2, c. 48; 6 Geo. I, c. 16. 

E.g., 13 & 14 Car. II, c. 15; 13 Geo. III, c. 68; 2 Geo. II, c. 36. 
E.g., 17 Geo. II, c. 5. 

E.g., 7 Jac. I, c. 4. 
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devoted largely to the law of this summary jurisdiction. Bacon’s 
Abridgement in 1768 thus epitomizes the power of the justices 


”». 


over “inferior offenses ”’: 


“ The Jurisdiction herein given to Justices of Peace by particular 
Statutes is so various, and extends to such a Multiplicity of Cases, 
that it were endless to endeavor to enumerate them.” ** 


And Blackstone, writing in 1769, after enumerating a few of the 
more recurring offenses dealt with summarily, refers the student 
to the justice-books for “a vast variety of others.”** These 
various acts do not in terms eliminate the jury. But the sense 
of the legislation is clear * and the practice undisputed.** Author- 





52 3 Bacon, ABRIDGMENT, 3 ed., I, 292. 

53 4 Bi. Comm. 281. 

54 Thus the Act of 1 Jac. I, c. 9, II, provides: “. . . That then every such Inn- 
keeper, Victualler or Alehouse-keeper, shall for every such Offence forfeit and lose 
the Sum of ten Shillings of current Money of England, to the Use of the Poor of 
the Parish where such Offence shall be committed; (6) the same Offence being 
viewed and seen by any Mayor, Bailiff or Justice of Peace, within their several 
Limits, or proved by the Oath of two Witnesses to be taken before any Mayor, 
Bailiff or any other Head Officer, or any one or more Justice or Justices of the 
Peace, who by virtue of this Act shall be authorized to minister the said Oath to 
any Person or Persons that can or will justify the same, being within the Limits 
of their said Commission.” (Italics ours.) 

The Act of 6 ANNE, c. 31, III, provides: “ That if any menial or other Servant 
or Servants, through Negligence or Carelesness, shall fire or cause to be fired any 
Dwelling-house, or Out-house or Houses, such Servant or Servants being thereof 
lawfully convicted by the Oath of one or more credible Witnesses made before two 
or more of her Majesty’s Justices of the Peace, shall forfeit and pay the Sum of 
one hundred Pounds unto the Churchwardens of such Parish where such Fire shall 
happen, ... .” (Italics ours.) 

The Act of 29 Geo. II, c. 30, II, provides: “ That it shall and may be lawful 
for any one Justice of the Peace, upon Complaint made to him upon Oath by any 
credible Persons, that there is cause to suspect stolen Lead, . . . is concealed in 
any Dwelling-house, . . . by Warrant under his Hand and Seal, to cause every 
such Dwelling-house, . . . to be searched in the Day-time; and if any Lead, .. . 
suspected to be stolen, shall be found therein, to cause the same, and the Person 
or Persons in whose House, . . . the same shall be found, to be brought before 
any two or more Justices of the Peace for the same County, . . . ; and if the said 
Person or Persons shall not give an Account, to the Satisfaction of such Justices 
how he, she or they came by the same; . . . that then the said Person or Persons 
so offending shall be deemed and adjudged guilty of a Misdemeanor.” (Italics 
ours.) 

55 See Wess, op. cit., Book II, c. 3 (f), on “The Sphere of Justices Out of 
Sessions,” based upon original records and diaries kept by the justices. See 2 
Tawney & Power, Tupor Economic DocuMENTS, 326, setting out a “ Certificate 
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ity given to the justices meant “the justices” and not “the jus- 
tices and jury.” The great justice-book, which gathered up the 
accumulated practice under the statutes is explicit that they elimi- 
nated jury trial. In his classic Dr. Richard Burn, himself a 
“ J. P.” for Westmoreland and Cumberland, thus summarized the 
result: 


“ The power of a justice of the peace is in restraint of the common 
law, and in abundance of instances is a tacit repeal of that famous 
clause in the great charter, that a man shall be tried by his equals.” ** 


“Tn these,” says Blackstone, relying on Lambard and Burn,” 
“there is no intervention of a jury, but the party accused is 
acquitted or condemned by the suffrage of such person only as 
the statute has appointed for his judge.” * 

The volume of the offenses thus apparently withdrawn from 
the requirement of popular trials gains added significance from 
the frequent severity of the penalties summarily enforced. To 
be sure, the majority of penalties are proportioned to the minor 
quality of the offenses which they punish. The miscreant who 
abstained from church on the sabbath day paid one shilling to 
the use of the pious poor; *° the individual who tippled long at 
the alehouse was amerced only three shillings fourpence and 
in default of payment had to sober up for four hours in the 
stocks;*° while the innkeeper who profited from the tippling 





of Beggars Taken in the First Watch at Southcley (Notts), 20 Aug., 1571,” show- 
ing the summary exercise of the justice power under the early vagabond statutes. 

56 Burn, JUSTICE OF THE PEACE, 3 ed., 159. 

57 4 Br. Comm. 281, note b. In the first volume of his ComMMENTARIES, 
Blackstone recommends “ to the student the perusal of Mr. Lambard’s eirenarcha, 
and Dr. Burn’s justice of the peace; wherein he will find everything relative to 
this subject both in antient and modern practice, collected with great care and 
accuracy, and disposed in a most clear and judicious method.” I, Br. Comm., c. 9, 
p. 354. For the authoritative critique of modern scholarship of these justice books, 
see PuTNAM, Earty TREATISES ON THE PRACTICE OF THE JUSTICES OF THE PEACE. 
See also Miss Putnam’s “ The Earliest Form of Lambard’s ‘ Eirenarcha,’” 41 ENc. 
Hist. Rev. 260, disclosing the discovery of a manuscript study of the justice of 
the peace by John Goldwell which preceded Lambard, which has unfortunately 
fallen into the hands of a private individual “ who refuses to allow his identity to 
be revealed, virtually therefore the manuscript is lost.” 

58 [bid, 280. 

59 3 Jac. I, c. 4, XXVII. 

60 21. Jac. I, c. 7, IL. 
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was fined ten shillings and jailed until he paid. But the 
scale of fines rose rapidly. The tollkeeper who sold ale at his 
bridge and held up the traffic was mulcted five pounds.” The 
eighteenth century bootlegger who “ hawked, sold or exposed for 
sale any spirituous liquors about the streets, highways or fields 
in any wheelbarrow or basket ” or “ dispensed ” it “ on the water 
in any boat or in any other manner ” was fined ten pounds to 
the use of the church warden.** He who distilled secretly paid 
fifty pounds when his secret was out.** Bribery of an excise 
officer subjected the offender to a penalty of five hundred pounds, 
with confinement at hard labor until paid.’ Burn’s list of of- 





61 x Jac. I, c. 9, II. 

62 13 Geo. III, c. 78, LXII. 

63 g Geo. II, c. 23, XIII. 

64 8 & o Wo. III, c. 19, X. 

65 11 Geo. I, c. 30, XL. These severe penalties for breach of the excise laws 
seem clearly to be put within the power of two justices in the counties by the 
general provision in 24 Gero. II, c. 40, XXIX, by which it was enacted: “. . . That 
all Fines, Penalties and Forfeitures imposed by this or any other Act relating to 
the Duties of Excise, or other Duties under the Management of the Commissioners 
of Excise, shall be sued for, levied, recovered or mitigated by such Ways, Means 
and Methods as any Fine, Penaliy or Forfeiture is or may be recovered or 
mitigated by any Law or Laws of Excise (not otherwise directed by this Act) or 
by Action of Debt, Bill, Plaint or Information, in any of his Majesty’s Courts of 
Record at Westminster... .” (Italics ours.) The parent excise act of 12 Car. 
II, c. 24, XLV, had provided: “‘ (3) And all such Forfeitures and Offences made 
and committed within all or any other the Counties, Cities, Towns or Places 
within this Kingdom or Dominions thereof, shall be heard and determined by any 
two or more of the Justices of the Peact residing near to the Place where such 
Forfeitures shall be made or Offence committed.” 

The excise act of 2 Geo. III, c. 5, XX XI, expressly incorporates: “. . . all and 
every the Powers, Authorities, . . . which in and by an Act made in the twelfth 
year of the Reign of King Charles the Second, . . . or by any other Law now in 
force, relating to his Majesty’s Revenue of Excise upon Beer, Ale, or other Liquors, 
are provided, settled, or established, for securing, enforcing, managing, raising, 
levying, . . . the Duties or Penalties thereby granted, and for preventing, detect- 
ing, and punishing Frauds relating thereto. .. .” Burn cites the combination of 
these general statutes as the basis of the extraordinary powers of the justices in 
excise cases. 2 BuRN, JUSTICE OF THE PEACE, 3 ed., 23. 

Blackstone noted these excise cases as a particularly important branch of the 
intrusion of the justices’ power upon trial by jury. 4 Br. Comm. 281. No attempt 
has been here made to collect all instances of excise offenses and penalties. There 
must have been hundredseof them; “ Excise and Customs” takes half a volume 
of Burn. If there were an unofficial informer, one half the penalty went to him 
qui tam. 24 Geo. II, c. 40, XXIX; 2 Geo. III, c. 5, XXXI. A few cases have 
been noted to illustrate the outside limits of trial without a jury to which English- 
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fenses prosecuted through the magistrates discloses at least seven 
with twenty pounds penalty, three with fifty pounds, one with 
one hundred pounds, and one with five hundred pounds. Qui 
tam recoveries were also heavy. At least eight offenses were 
penalized at twenty pounds, one at twenty-five pounds, five at 
fifty pounds, two at two hundred pounds, and one at five hundred 
pounds.*’ Bearing in mind changes in money values, we get some 
measure of the outside limits of punishment which the common 
law, as a matter of routine procedure, enforced through magis- 
trates, coincident with its regard for the system of jury trial. 
Nor did successive Parliaments shrink from the infliction of 
corporal punishment or imprisonment and hard labor for such 
offenses. The “common player of interludes who should per- 
form or cause to be acted any interlude, tragedy, opera, play, 
farce or other entertainment ” was likely to be taken up as a 
vagabond and soundly whipped by the local justice before com- 
mitment to the house of correction, pending the Sessions.** The 
smuggler’s wharfhands,® the keeper of the gaming house,” the 
unmarried mother “ offending eftsoons again ” ™* might be com- 
mitted indefinitely unless heavy surety were forthcoming for 
their indefinite good behavior. The rum runner’s scout caught 
waiting the arrival from sea of illicit goods, suffered a month at 
hard labor, with severe whippings occasionally added ;** the game- 
keeper who poached on the side risked three months in jail;** the 
dissenting preacher who had not taken the oath of allegiance, six 
months.* The false prophet who “advanced any fond fanatical 
or false prophecy to the disturbance of the realm,” the un- 
married mother,” the lottery agent,” the servant assaulting his 





men had: become accustomed at the hands of justices of the peace. The highest 
fine outside of these excise cases seems to have been the one hundred pounds 
penalty for negligent house-burning. 6 ANNE, c. 31. The normal limit was about 
twenty pounds. 

66 2 BurN, op. cit. 109, 129; 3 ibid. 144; 4 ibid. 124, 141, 141, 383: 2 ibid. 135, 
144, 4 ibid. 123; 1 ibid. 284, 30. 

87 x ibid. 149; 2 ibid. 9, 130, 140, 141, 254, 255; 4 ibid. 128: 2 ibid. 347: 1 ibid. 
3490, 485; 2 ibid. 130, 135; 3 ibid. 187: 2 ibid. 321, 323: 2 ibid. 320. 

68 17 Geo. Il, c. 5. 73 5 ANNE, c. 14, IV. 

69 33 & 14 Car. II, c. 11, VII. 74 17 Car. I, c. 2, V. 

70 2 Geo. II, c. 28, IX. 75 5 Exiz. c. 15, IV. 

71 4 Jac. I, c. 4, VII. 76 » Jac. I, c. 4, VII. 

72 g Geo. II, c. 35, XVIII. 77 12 Geo. II, c. 28. 
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master,"* the destroyer of bent grass *® were incarcerated for a 
year. 

Thus drastically limited does the right of trial by jury seem 
to have been known to Englishmen for two centuries preced- 
ing the separation of the colonies. Alongside of trial before the 
popular tribunal was trial by magistrates. There were crimes 
and crimes. The great dividing line was the use of a jury. The 
settled practice in which the founders of the American colonies 
grew up reserved for the justices innumerable cases in which the 
balance of social convenience, as expressed in legislation, insisted 
that proceedings be concluded speedily and inexpensively. Black- 
stone, high priest of the obsolete common law, however much he 
deplored the growth of this practice and its tendency to throw 
into disuse the ancient court leet and the sheriff’s tourn, recog- 
nized its prevailing scope.*® Nor was this state of the law at the 
time of the outbreak of the Revolution, a mushroom growth 
since the period of colonization, or a pet project of George III. 
Of the statutes conferring summary jurisdiction, which the 1776 
edition of Burn’s Justice records, all but twenty-four antedate 
George III, two come from Richard II’s time, eight from Eliza- 
beth, twelve from James I, four from Charles I, twelve from 
Charles II, five from William III, four from Anne, seven from 
George I, and twenty-two from George II. Of the qui tam 
prosecutions without jury, only thirteen are the product of 
George III’s reign, and at least ten antedate 1700. 

The limited part played by jury trials in criminal cases at the 
time of the separation of the colonies has, in essentials, continued 
in England to the present. As the complexities of modern life 
have swept conduct increasingly under legal control, legislation 
has extended the field of summary jurisdiction and modern pro- 
cedural codes have perfected the exercise of this authority.** 
Thus, the old power of a single magistrate to sit when and where 
he could be found has been almost entirely transferred to petty 
Sessions of two justices of the peace sitting regularly in an ap- 





78 5 Exiz., c. 4, XXI. 

79 rs Geo. II, c. 33, VI. 

80 4 Bi. Comm. 280. 

81 E.g., 11 & 12 VictT., c. 43; 20 & 21 Vict., c. 43; 42 & 43 Vict., c. 49; 47 & 
48 Vict., c. 43; 62 & 63 Vicr., c. 22; 4 & § Geo. V, c. 58; 15 & 16 Geo. V, c. 86. 
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pointed courthouse.*” The range and severity of punishment in 
summary trials has been defined by limiting jurisdiction to the 
imposition of fines up to a hundred pounds and sentences with 
hard labor up to six months.** Furthermore, in all cases other 
than assault involving imprisonment for more than three months, 
the accused may claim trial by jury.** Within these limits, how- 
ever, the criminal legislation of England proscribes at least three 
hundred and fifty offenses the enforcement of which is in the ex- 
clusive keeping of the magistrates.*° And this list includes an 
English analogue for practically every one of those minor of- 
fenses the prosecution of which constitutes such new sources of 
voluminous jurisdiction for the United States district courts.*’ 


IV 


The colonial charters guaranteed settlers the liberties and im- 
munities of Englishmen and defined legislative power by the 
laws of England.*’ The newcomers brought with them the legal 





82 42 & 43 VicT., c. 49, XX; 11 & 12 Vict., c. 3, XII; ibid., c. 18. See the 
comparative tables of offenses triable before a single justice and the Petty Sessions 
in ATKINSON, MAGISTRATES’ PRACTICE, 12 ed., Ixxi, cxi. 

83 See the schedule of offenses punishable summarily in Strong, Justices’ 
Manvat, 56 ed., 1601. 

84 See 42 & 43 VICT., c. 17. 

85 42 & 43 VictT., c. 49, XVII. The Criminal Jurisdiction Act of 1914, 4 & 5 
Geo. V, c. 58, XX XVII, provides that “any person aggrieved by any conviction of 
a court of summary jurisdiction in respect of any offence, who did not plead 
guilty or admit the truth of the information, may appeal from the conviction in 
manner provided by the Summary Jurisdiction Acts to a court of Quarter Ses- 
sions.” The appeal is a rehearing of the whole case, both on the facts and the law, 
and new witnesses may be heard, who were not called at Petty Sessions; but the 
case is still tried by the justices of Quarter-Sessions sitting without jury. AtLex- 
ANDER, ADMINISTRATION OF CRIMINAL JUSTICE, 65. 

86 See the table of offenses summarily triable, in Stone, Justices’ MANvALt, 
56 ed., 1601. Practically every field of our petty federal criminal law, at least 
in its minor aspects,— food and drugs, meat inspection, oleomargarine, intoxi- 
cating liquors, poisons, wild birds, fish and game, lotteries, larcenies, mails — 
is represented in British penal legislation enforced through a magistrate. 

87 The famous first Virginia charter of 1606 contained this guaranty: “ Also 
we do, for Us, our Heirs, and Successors, Dectare, by these Presents, that all and 
every the Persons being our Subjects, which shall dwell and inhabit within every 
or any of the said several Colonies and Plantations, and every of their children, 
which shall happen to be born within any of the Limits and Precincts of the 
said several Colonies and Plantations, shall Have and enjoy all Liberties, Fran- 
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traditions of James I, of which summary jurisdiction by justices 
of the peace was a familiar part.** Then followed the task of 
adapting English iaw to American soil; the old material had to 
be transformed, not merely transplanted.** This was true of the 
colonial law concerning the powers of magistrates. The colonies 
did not blindly reproduce English procedure. Primitive settle- 
ments across the sea furnished no provocations for conferring 





chises, and Immunities, within any of our other Dominions, to all Intents and 
Purposes, as if they had been abiding and born, within this our Realm of Eng- 
land, or any other of our said Dominions.” Poorge, Unitep STATES CHARTERS AND 
ConstiITuTIONS, Pt. 2, 1891-92. The charter of 1609, granted to “ The Treasurer 
and Company of Adventurers and Planters of the City of London, for the First 
Colony in Virginia,” the power to make laws “So always as the said Statutes, 
Ordinances and Proceedings as near as conveniently may be, be agreeable to the 
Laws, Statutes, Government, and Policy of this our Realm of England.” Ibid. 
1897, 1901. A substantial repetition of these guaranties is found in most of the 
colonial charters, and when not expressed the guaranties were implied. For the 
significance of these charter provisions in the development of British and Ameri- 
can constitutional law, see H. D. Hazeltine, ‘‘ The Influence of Magna Carta on 
American Constitutional Development ” (Macna Carta COMMEMORATION Essays), 
181, 187 et seq. 

88 See, e.g., Chancellor Walworth in Duffy v. People, 6 Hill (N.Y.) 75, 78 
(1843): “ The summary proceedings against rogues and vagabonds, and disorderly 
persons, and particularly such as were able to support their wives and children, 
who should run away and leave them to the parish, or who should threaten to do 
so, formed a part of the common law of the colony of New-York, derived from 
the statute 7th Jac. 1st., ch. 4, and other previous statutes, and was brought by 
our ancestors to this country as a part of the law of England... .” 

89 For the nature and extent of the “reception” of the common law in the 
colonies, see Hazeltine, op. cit. 185, note, and the authorities therein cited. The 
classic theory was thus put by Story: “ The common law of England is not to be 
taken in all respects to be that of America. Our ancestors brought with them 
its general principles, and claimed it as their birthright; but they brought with 
them and adopted only that portion which was applicable to their situation.” Van 
Ness v. Pacard, 2 Pet. (U. S.) 137, 143 (1829). Reinsch emphasizes the modifica- 
tions of colonial law and its departures from the English origins rather than its 
identities: “ The legal theory of the transfer has its established place in American 
jurisprudence; but, historically, it should be modified so as to bring out the fact 
that we had a period of rude, untechnical popular law, followed, as lawyers be- 
came numerous and the study of law prominent, by the gradual reception of 
most of the rules of the English common Jaw. In this way only shall we under- 
stand, from the first, the very characteristic and far-reaching departures from 
older legal ideas which are found in the New World; while, at the same time, 
its full importance is assigned to the influenct of English jurisprudence in mould- 
ing our legal thought.” Paul S. Reinsch, “ The English Common. Law in the 
Early American Colonies,” 1 Setect Essays In ANGLO-AMERICAN Lecat History, 
367, 370. 
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magisterial powers upon a justice of the peace similar to the com- 
plexities of the elaborate criminal statutes and the centralizing 
tendencies of the Stuarts. The need for criminal legislation in the 
colonies was comparatively narrow; and their sparsely settled, 
homogeneous societies were peculiarly adapted for dealing with 
wrongdoers through popular forms of justice. Inevitably, there- 
fore, the colonies entrusted fewer matters to justices than did the 
contemporary English law. Inevitably, also, the English magis- 
trates exercised wider powers of punishment than the colonies 
gave to their magistrates. Colonial law.reflected a low economic 
level. Land-poor settlers could not pay large fines; °° man-poor 
communities were not likely to keep producers under long jail 
sentence. 

Nor did the colonies work out uniform rules among themselves. 
The law of magisterial power in New York, in 1776, was no 
more exactly like that of Massachusetts, or of South Carolina, 
than it was exactly like that of England. Different environments 
evolved different applications of trial by jury and its limits. The 
isolation of the scattered communities, differences in the com- 
position of their settlers, the paucity of trained lawyers, fostered 
in each colony distinctive features of a common system. 

Despite these differences, all the colonies, to some extent at 
least, re-lived the experience of the mother country, and resorted 
to summary jurisdiction for minor offenses with full loyalty to 
their conception of the Englishman’s right to trial by jury. Only 
a detailed examination of the early records will yield an adequate 
realization of the extent and the significance of this limitation 
upon jury trial in the legal tradition of the colonies. Seven of 
the colonies, Massachusetts, Connecticut, New York, New Jersey, 
Pennsylvania, Maryland and Virginia have been taken as repre- 
sentative of the rest, to ascertain from their printed records 
decisive evidence as to the use by the colonies of summary 
procedure. The meaning of the material thus revealed is sub- 
ject to all the difficulties and doubts which surround old texts 
when deprived of the commentary of life. Living institutions, 
with assumptions and significances lacking formal language, must 
be recreated from the obscuring ambiguity of early statutory 





90 The amount of the penalties inflicted by colonial magistrates, however, must 
be judged by the change in money values from the 1700’s to the present. 
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language, frequently without the aid of auxiliary evidence of 
legal practice. Particularly thorny is the attempt to separate 
formal criminal prosecutions from qui tam or civil procedure 
against offenders. Colonial legislatures, like Parliament, made 
no sharp distinction between different forms directed to the same 
end.** 

After these and like allowances are made in interpreting the 
colonial material, two results are overwhelmingly established: 
first, that all the colonies whose records have been examined, 
acted on the conviction that the much-cherished jury procedure 
was not imperative for small offenses; secondly, that the practice 
of summary procedure, pursued in varying measure by the differ- 
ent colonies, persisted unchallenged through the acrimonious con- 
troversy with the Crown over the denial of the jury in admiralty 
courts, through the framing of the jury clauses in state consti- 
tutions, and through the enactment of the jury clauses in the 
Federal Constitution. 





91 This paper seeks to observe the distinction between formally different pro- 
ceedings producing, as a matter of substance, the same result. Instances of criminal 
process initiated by the State for penalties exclusively to the State’s use are dis- 
tinguished from proceedings initiated by a private informer, commonly known 
as qui tam prosecutions, which in turn are differentiated from so-called civil 
actions of debt in which a penalty or forfeiture was recoverable either by the 
State or by a private party. The modern federal criminal law discriminates 
between these forms of procedure by withdrawing the constitutional requirements 
as to witnesses, quantum of proof, etc., from proceedings not formally criminal. 
United States v. Zucker, 161 U. S. 475 (1896) ; Hepner v. United States, 213 U. S. 
103 (1909). But see Boyd v. United States, 116 U. S. 616 (1886) and Lees v. 
United States, 150 U. S. 476 (1893), in which the essentially punitive nature of 
the proceedings was held to control: “ This, though an action civil in form [pro- 
ceeding for a penalty for importing an alien in violation of the Contract Labor 
Law], is unquestionably criminal in its nature, and in such a case a defendant 
cannot be compelled to be a witness against himself.” Ibid. 480. See also Clifton 
v. Unlited States, 4 How. (U. S.) 242 (1846); Snyder v. United States, 112 U. S. 
216 (1884). While these modern cases in specific instances have applied certain 
provisions of the federal Bill of Rights to a proceeding “ civil in form” but “ un- 
questionably criminal in its nature” and have held other guaranties inapplicable, 
certain it is that the practice of the common law did not discriminate so far as 
jury trial was concerned between a formal criminal prosecution and a proceeding 
“unquestionably criminal in its nature.” We have already noted that the choice 
of qui tam proceedings was followed in England because of the Tudor policy of 
encouraging the enforcement of penalties by rewarding the informer. And see 
Appendices for the wholly capricious way in which infractions of the law were 
sometimes directed to be enforced by formal criminal prosecutions, and sometimes 
by civil penalties. 
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1. Massachusetts 

The “ Puritan’s characteristic jealousy of the magistrate” ” 
and the strong impulse to a popular form of justice, which came 
from the close-knit kinship of New England religious congrega- 
tions, led these colonies to a more restricted use of the familiar 
summary powers by magistrates than the records of other colonies 
disclose. The history of Massachusetts Bay is typical of the 
thought and practice of the New England settlements, which it 
so largely dominated.** But even in Massachusetts vigorous 
summary procedure was early applied. In 1630 the Court of 
Assistants appointed the governor and others “justices of ye 
peace ... in all things to haue like power that justices of peace 
hath in England for reformation of abuses and punishing of 
offenders; and that any justice of the peace may imprison an 
offender, but not inflict any corporall punishment without the 
presence & consent of some one of the Assistants.” ** Not until 





82 PounD, THE SPIRIT OF THE COMMON Lav, c. II, “ Puritanism and the Law,” 
55. For the extensive influence of this Puritan jealousy of the magistrate on the 
future organization of American justice, see ibid. 49 et seq. 

93 The legal hegemony of Massachusetts Bay among the Puritan colonies is 
marked. New Hampshire, although it had been separately granted in 1629, was 
under the government of Massachusetts until 1679 and derived its legal materials 
from Massachusetts. Connecticut was in some part at least settled from Massachu- 
setts and copied its fundamental code of 1642 from the Massachusetts Body of 
Liberties. See Retnscu, cp. cit., 1 Serecr Essays in ANGLO-AMERICAN LEGAL 
History, 380. The law of all these northern colonies, Rhode Island possibly ex- 
cepted, has another kindred tinge in their common Puritan ideal of justice by “ the 
law of God” rather than the law of England. An aggressive independence of 
English influence enabled them to make rmore radical departures from the common 
English system than did the other colonies. See H. D. Hazeltine, op. cit., MAGNA 
Carta COMMEMORATION Essays, 191; Richard B. Morris, “ Massachusetts and the 
Common Law,” 31 AMER. Hist. REv. 443. 

94 y Recorps, 74. That there certainly was some exercise of jurisdiction under 
this power is apparent from 1 Recorps, 82, where one of the justices “is fyned vl 
for whipping 2 seiiall psons without the presence of another Assistant, contrary 
tc an act of Court formly made.” Cf. the commission of the justices of the peace 
in the province of Maine in 1665: “ and wee hereby giue power & authority to any 
three or more of the aboue named justices of the peace to meete at convenient 
times & places, as heretofore other magistrates haue mett, or as they shall see most 
convenient, & there to heare & determine all causes, both civil & criminall, to order 
all the affaires of this sajd providence for the peace, safety, & defence thereof, 
proceeding in all cases according to the lawes of England as neere as maybe, & 
thus to doe vntill his majesty will please to appoint another gouernment.” 4 RECc- 
orDS, Pt. 2, 250. See Hirxey, LEGAL DEVELOPMENT IN COLONIAL MASSACHUSETTS 
(37 Cotumsi1a Univ. Stunts, No. 2), 13 et seqg., for the powers of the Court of 
Assistants. 
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1634 does the popular General Court specifically resolve that 
“noe tryall shall passe vpon any, for life or banishment, but by 
a jury soe summoned, or by the Generall Courte.”** A general 
guaranty of trial by jury for crimes awaits the Body of Liberties 
in 1641.°° Yet in 1646, following the English model, a single 
magistrate was empowered to find anyone who “shall sweare 
rashly & vainely,” ten shillings, and upon default put him in the 
stocks “not exceeding 3 houres, & not lesse yn one houre.”*’ In 
1647 a general statute apparently empowered magistrates to hear 
without jury all offenses for which the maximum punishment was 
forty shillings or ten stripes in default, but reserved a right of 
appeal from conviction to a jury in a higher court.°** Subsequent 
special acts extended the jurisdiction of the magistrate to offenses 
carrying penalties as high as twenty pounds and six months im- 





95 y Recorps, 118. The fact that the panels of grand and petit juries are set 
out in full for capital cases and that there is no mention of jury for other 
cases, even involving banishment or mutilation, and the peculiar form of this 
first jury clause makes it questionable whether any juries were used for minor 
offenses before the Court in these first four years. See 1 Recorps, 77, 78, 81, 86, 
108; HILKEY, op. cit. 76, 87 et seqg.; WASHBURN, JupIcIAL History or MassacHu- 
SETTS, 43. 

96 J.e., Liberty 29: “In all Actions at law it shall be the libertie of the plantife 
and defendant by mutual consent to choose whether they will be tryed by the 
Bench or by a Jurie, unlesse it be where the law upon just reason hath other- 
wise determined. The like libertie shall be granted to all persons in Criminall 
cases.” 1672-86 CoLoniIAL Laws, 1890 ed., Body of Liberties, 39. 

97 2 Recorps, 178. The form of the statute seems clearly to give the magistrate 
power to proceed without a jury: “It is ord™ed & decreed, yt if any pson win 
this iurisdiction shall sweare rashly & vainely, eith™ by y® holy name of God, or 
any oth’ oath, he shall forfeite to y° comon treasury, for ev’y such sev'al offence, 
10°; & it shalbe in y® pow" of any matrate to call such pson before him by warrant 
to y° cunstable, & upon sufficient [proof], to pass sentence, & levy y® said penalty, 
according to y® usual ord’ of iustice; & if such pson be not able, or shall utterly 
refuse to pay y® foresaid fine, he shalbe comitted to y® stocks, there to continue 
not exceeding 3 houres, & not lesse y" one houre.” This statute appears in the 
compilation of 1672 CoLtoniaL Laws, 145. By this time it had probably been 
affected by the general statute of 1647. Cf. 2 Recorps, 104, where a similar grant 
of power is made to the magistrates but an express right of appeal to a higher 
court is reserved. 

98 2 Recorps, 192. That the appeal should be to a jury is apparent by a 
statute which may be as early as the grant of power to the magistrates but which 
appears in the laws of 1672: “if the point of appeal, be in matter of Law, then 
to be determined by the Bench, if in matter of fact by the Bench and Jury.” 
1672 CotontaL Laws, 3. See also 5 Recorps, 139; Pounn, op. cit. 56. 
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prisonment,”* but the principle of a theoretical right to a jury trial 
‘on appeal was maintained throughout the period under review, 
The policy of this early legislation persists, in effect, unchanged 
in the Massachusetts police court of the present day.’” 

This was the procedural system for the enforcement of the 
heavy volume of Puritan legislation. Some hundred and seventy 
minor offenses in colonial Massachusetts,*” a veritable network of 
social control in the daily lives of the people, were punished in 
the first instance by the unaided magistrate. The common scold 
tied to her ducking stool and “dipt over head and ears three 
times ” *°? was sentenced by him as well as the shielder of de- 
serters,*** the “ fence” for stolen continental arms,*™* and the food 
hoarder during the rationing days of the Revolution.’ The 





99 F.g., 1742-43 ACTS AND RESOLVES, c. 6, §6; 1778-79 ibid. 31; 1779-80 ibid. 
37, $85, 7- 

100 Since the aim of this paper is a search after the historic Scope of the Con- 
stitutional provisions safeguarding jury trials in the enforcement of the criminal 
law, it is beyond our bounds to follow the legislative practice of states after the 
adoption of the Constitution. But the judgment of the Judicial Council of Mas- 
sachusetts upon the existing Massachusetts method of disposing of petty offenses, 
resulting from the persisting vitality of the peculiar twist of Puritan policy, may 
be noted: “ The Judicature Commission in its report pointed out that a great 
weakness in our system of administering the criminal law lay in the opportunities 
for abuse of the present right of appeal. An appeal from the district courts is now 
provided to give defendants an opportunity to claim their constitutional right to a 
jury trial in the Superior Court. ... Practically, however, it is common know- 
ledge that in a very large number of cases the defendants appeal not for a jury 
trial but to take advantage of the congestion in the Superior Court and by adding 
to that congestion, force the prosecuting officers to recommend and the court to ap- 
prove of some modification of the sentence below simply because there is no other 
way of disposing of cases for the trial of which there are not, and under the 
present system never will be, courts, juries or prosecuting officers enough.” First 
Report of the Judicial Council of Massachusetts (1925), 19-20. 

101 This legislation can be traced in the Recorps oF Massacuusetts (Shurt- 
leff) ; CorontaL Laws or Massacuusetts (Whitmore); Acts AND RESOLVES OF THE 
ProvINCE OF MASSACHUSETTS Bay, 1692-1780; LAws AND RESOLVES OF MASSACHU- 
SETTS, 1780-1791. See generally Hirxey, LecaL DEVELOPMENT IN COLONIAL Mas- 
SACHUSETTS (37 CotumBIA Univ. Stupigs). 

102 “ Whereas there is no express punishment .. . affixed to the evil prac- 
tise of sundry persons by Exorbitancy of the Tongue, in Railing and Scolding; 
It is therefore Ordered; That all such persons convicted before any Court or 
Magistrate, that hath proper cognizance of the case, shall be Gagged, or set in a 
Ducking stool, and dipt over Head and Ears three times in some convenient place 
of fresh or salt water, as the Court or Magistrate shall Judge meet.” 1672 
CotonraL Laws, 206. 

103 3776-77 Acts AND RESOLVES, c. 36. 14 Ibid. 1° 1778-79 ibid. c. 31. 


















aie eee ee. * ee ee 


PETTY FEDERAL OFFENSES AND TRIAL BY JURY 941 


whole gamut of conduct, which in England was tried by magis- 
trates with appeal to magistrates, was in Massachusetts tried by 
magistrates with appeal to juries. Massachusetts usage thus rec- 
ognized the right to trial by jury, theoretically at least, in regard 
to petty offenses for which the law of England did not afford the 
protection of a jury. 

But in colonial Massachusetts, also, “ law in action ” was very 
different from “law in books.” All sorts of restrictions nullified 
the paper right in practice. The petty offender had as little op- 
portunity to invoke the protection of the jury as if it had been 
formally denied. The original statute of 1647 required that the 
appellant should give “ sufficient caution to psecute y-same to 
effect”; °° in 1649 the appeal went up in writing; *°’ by 1654 the 
appeal was limited to former evidence.*°* The successive require- 
ments were finally codified in these imposing conditions for ap- 
peal by the Act of 1695, which persisted, in effect, until after the 
framing of the Federal Constitution: 


“... the appellant entring into recognizance with two sufficient 
sureties, not exceeding the sum of five pounds, for his personal appear- 
ance at said court and prosecution of his appeal there with effect, and 
to abide and perform the order or sentence of said court thereon, which 
is to be final, and in the mean time to be of the good behaviour: pro- 
vided, that no appeal shall be granted unless it be claimed at the time 
of declaring the sentence, and that security be given as above directed 
within the space of two hours next after, the party appealing remaining 
in custody of an officer until he shall have entered such security, the 
officer not to be allowed above twelvepence an hour for his time and 
attendance; and every such appellant shall file the reasons of his appeal 
in the clerk’s office of the court appealed unto, seven days before the 
sitting of said court; and also at his own cost shall take out and present 
unto the court an attested copy of the sentence and copies of all the 
evidences upon which the same was grounded, and shall pay the like 
fee for the entering of his appeal in said court as is by law required for 
entry of an action in a civil cause, and the like fee to the jurors that 
shall try the same.” 1°° 


The scale of court fees under this legislation was ample to curb 
the ardor for appeal. At the time of the Revolution they were 





106 2 RECORDS, 192. 107 bid. 279; 1741-42 Acts AND RESOLVES, Cc. 15. 
108 1672 CorontaL Laws, 4. 
109 1695-96 Acts AND RESOLVES, c. 9, §1. The general act for the judiciary, of 
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more than forty shillings as much and more than the normal 
fine for offenses coming into the magistrates’ court.’ When one 
considers the value of forty shillings in 1776 in terms of wages 
of the agricultural laborer or the artisan, this theoretical right of 
trial by jury, to be paid for by the petty offender “ win or lose,” 
was as decisive a practical resort to summary jurisdiction as the 
more candid form of the English common law. 


2. Connecticut 


The legal history of Connecticut, for our immediate purpose, 
follows that of Massachusetts. During its early period a magis- 
trate without jury, it appears, had considerable latitude to pun- 
ish all sorts of offenses. In 1663 the General Court approved of 
what “ Magestrates haue done formerly, vpon a fame or report 
of misdemeanour ” and for the future authorized that “in case 
the delinquency appear sufficiently proued, they may pass to 
sentence, according to Law.” *** During the seventeenth century 
the records disclose various provisions for forfeitures and fines 
up to ten pounds, and convictions under these enactments before 
commissioners without jury.’’? In 1706, however, Connecticut 
adopted the policy of the Massachusetts statute of 1647, by giv- 
ing an appeal to a jury in the county court to anyone convicted 
before a justice of the peace “ for the breach of any penall lawe 





which this was a part, was disallowed by the Privy Council in 1698 for reasons un- 
connected with this section, which was re-enacted in 1699-1700, c. 1, §§ 3, 5. 

110 A bill of costs for such an appeal according to the court fees enforced by 
the Act of 1775-76 (1775-76 Acts AND RESOLVEs, c. 23), would have been fifty- 
nine shillings, allowing for a record of only five pages. A computation for the 
cost of a similar appeal in New Hampshire at the same time has been made in 
State v. Griffin, 66 N. H. 326, 29 Atl. 414 (1890); the far lower fees for New 
Hampshire jurors brought the costs down to some thirty-two shillings. The New 
Hampshire court in this case and in Copp v. Henniker, 55 N. H. 179, 197 (1875), 
frankly admits that an appeal to jury subject to such incumbrances was not the 
equivalent of the common law trial accorded more serious offenders and could 
only be justified in a modern form on the ground that it had been a matter 
of practice read into the New Hampshire constitution. The significant portions of 
the summary jurisdiction history of New Hampshire can be gleaned from the 
opinions in these two cases and that in State v. Jackson, 69 N. H. 511, 43 Atl. 
749 (1898). Substantially it followed that of Massachusetts, even to a copy of 
the Act of 1647 in 1679, and a copy of the appeal statute of 1695 in 1718. 

111 1636-65 CoLontaL ReEcorDs oF CONNECTICUT, 304. 

112 Jbid. 20 (trading with the Indians, five shillings per pound); ibid. 94 
(breach of peace, five pounds); ibid. 241 (bartering ammunition with Indians, 
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or a misdemeanour.”*** This act dominates the subsequent 
administration of the criminal law in Connecticut. Like its 
Massachusetts prototype, however, it had significant limitations 
in practice. In 1709 appeal was denied for cases of drunkenness, 
profanity and sabbath-breaking,’** and a little later a defendant 
might appeal from a conviction for selling liquor to Indians only 
at the risk of paying double his first fine if the appeal went 
against him.’*° 

A conspectus of the Connecticut situation immediately pre- 
ceding the Constitution is afforded by the revision of the Con- 
necticut laws in 1784. All offenses carrying a penalty of not 
more than forty shillings were tried by a justice of the peace 
with a right of- appeal to the county court, “on giving secu- 
rity.” "*° Some sixty offenses,** covering the whole range of 
colonial life, were included in the authority which the magistrates 
alone exercised in the first instance. The parent who failed to 
give his child proper instruction,’** the shipbuilder who resisted 
the authority of the state surveyor,’’® the vendor of liquor to 
Indians,’**° the ubiquitous “ peddler and hawker,” ** the petty 
thief *** were alike punished before a justice. In addition, some 
special statutes empowered the justices to inflict heavier fines 
than forty shillings or corporal punishment. The master of a 
ship casting ballast into the harbor paid five pounds on convic- 
tion before two justices; *** the killer of deer out of season was 
fined four pounds, and in default was bound out to service for 





ten pounds); 1665-77 Recorps, 88 (profanation of sabbath, five shillings or 
stocks) ; 1706-16 Recorps, 5 (drunkenness, five shillings). For gui tam proceed- 
ings, see 1665-77 Recorps, 62 (destroying fences, thirty shillings); ibid. (fast 
driving, five shillings); 1683-89 Recorps, 148 (failing to inform of breach of 
laws, ten shillings) ; 1689-1706 Recorps, 40 (ferrying negroes, one pound). 

118 1689-1706 RECORDS, 545. 

114 1706-16 RECORDS, 129. 

115 7717-25 RECORDS, 31. 

116 7784 Stat. 39 (the revision of 1784 is bound with the Session Laws oF 
1792). 

117 A technical classification as to the form of proceeding indicates thirty con- 
ventional state prosecutions, twenty-four qui tam prosecutions, and ten recoveries 
as for debt. 

118 7784 Strat. 20, fixing a penalty of twenty shillings; ibid. ror, fixing a 
penalty of thirty shillings for the guardian of an Indian child. 

119 Jbid. 227, five shillings for each day of disobedience. 

120 Jbid. 101, ten shillings per pint. 

121 Jbid. 190, forty shillings. 122 Ibid. 244, forty shillings. 123 Jbid. 14. 
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four months; *** the returning vagrant received ten stripes.’ 
Unfortunately, the available records do not reveal the extent to 
which the requirement of “ giving of security ” practically took 
away what the right of appeal theoretically afforded. 

But the final disposition by magistrates without juries of prose- 
cutions for drunkenness, sabbath-breaking and swearing, with 
fines ranging from three to forty shillings,’** was left by the 
1784 revision to the justice of the peace,’*’ as were also qui tam 
prosecutions for building fences that encroached upon the high- 
way *** and for overcharging on ferries.**? This summary juris- 
diction, though very restricted in scope, was so continuous and 
vital a legal institution in Connecticut as to be implicitly incor- 
porated in its constitution of 1818**° although “trial by an 
impartial jury” was secured to the accused “in all criminal 
prosecutions.” *** “ The constitution,” said the Supreme Court 
of Connecticut, “ never intended to take from single magistrates 
the power of trying petty offences, which has been so long exer- 
cised by them, to the great advantage of the public.” 


3. New York 


Contrasted with the Puritan colonies, New York relied heavily 
for its law enforcement upon the summary powers of magis- 
trates.°* This practice was part of the effort of the royal ad- 





124 Tbid. 36. 

125 [bid. 164. 

126 Swearing, six shillings, ibid. 240; drunkenness, three to eight shillings, 
ibid. 43, 121; sabbath-breaking: travelling, five shillings; working, twenty shil- 
lings; clearing port, thirty shillings; indecent behavior in meeting, forty shillings. 
Ibid. 213. A much earlier statute of 1712 had punished as a heinous breach of 
the sabbath the meeting of young people on Sunday night by a fine of fifty 
shillings. 1706-16 RECORDS, 317. 

127 7784 STAT. 30. 

128 1784 Stat. 48, forty shillings, one-half to prosecutor. 

129 7784 Srat. 75, twenty shillings, one-half to informer. 

130 This was in effect the first constitution of Connecticut after independence, 
for the so-called constitution of 1706 was merely a re-affirmance of the charter 
of 1662 as the organic law of the state. It contained no reference to jury trial. 

131 Art. I, § 9. 

132 Goddard v. State, 12 Conn. 448, 455 (1838). 

183 An analysis of penal legislation enforced in pre-constitutional New York 
by summary process, will be found in Appendix A, infra. This does not in- 
clude English statutes which may have been enforced in the colony. The mooted 
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ministrations to apply English institutions to a population whose 
heterogeneity, unlike the compact communities of New England, 
did not make for an indigenous law.*** Thus, very early in its 
history the New York legislature **° followed English models for 
summary administration of the criminal law. In 1685 justices 
of the peace were given jurisdiction over the favorite vices of 
the time, “ the Loathesome and Odious sinne of Drunkennesse, 
profane cursing and sabbath-breaking.”*** The penalty for 
drunkenness was comparatively heavy, a fine of five pounds or 
six hours in the stocks.**? During the early 1700’s a variety of 
statutes provided for gui tam prosecutions before magistrates for 
infraction of laws relating to fish and game, liquor sales to In- 
dians, servants, forest fires, the protection of cattle and the 
leather trade. The social problems of the eighteenth century 
covered by the term “ vagrancy ” led to a ready use of summary 
jurisdiction showing some characteristics analogous to present- 
day deportation of aliens. But the elaborate vagrancy act of 
1721 has indubitable penal features, under which anyone ad- 
judged by two magistrates to be an idle, disorderly or vagrant 
person might be transported whence he came, and on reappear- 
ance be whipped from constable to constable with thirty-one 
lashes by each.*** 

A series of significant general statutes begins in 1732. To 
avoid the congestion in the jails of some counties, the cost of 
holding over offenders till the next General Sessions, and fre- 
quent escapes from justice,*** it was enacted that any person com- 
mitting “any misdemeanour, breach of the Peace or other crimi- 
nal offense, under the degree of Grand Larceny” in these 
counties and not able to furnish bail within forty-eight hours 





question as to the validity of Acts of Parliament in the colonies is not our 
present concern. For a venturesome theory, see McIztwatn, THE AMERICAN 
REVOLUTION. 

134 REINSCH, op. cit., 1 SELECT Essays tv ANGLO-AMERICAN LecaL History, 
390. 

135 The first legislature met in 1683. Until the establishment of courts the 
governor of New York decided matters summarily. Jbid. 391. The attitude of 
the population is illuminatingly revealed in a letter of the governor quoted by 
Reinsch. 

1386 y Cor. Laws (N. Y.), 74. 

137 In 1708 it was cut down to three shillings. bid. 611. 

138 2 Cot. Laws, 56. 189 See preamble of Act of Oct. 14, 1732. Ibid. 745. 
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of apprehension, was to be summarily tried by three justices, a 
with power to inflict “such corporal punishment (not extending we 
to Life or Limb) as they in their discretion shall think proper.” § SU" 
For New York City the same power was given the mayor, lim 
deputy-mayor or recorder.*** By 1744 this jurisdiction had been wit 
extended to the entire colony, the punishment having been miti- of 

ria 


gated by affording the accused the option of avoiding corporal 
punishment by paying a maximum fine of three pounds.’* 

Legislation dealing with specific difficulties continually added 
to the volume of punitive laws committed to magistrates. Most 
of these laws trusted to qui tam prosecutions for vindication. 
But the form of the procedure was chosen not because of squeam- 
ishness concerning jury trial but with an eye to effective incen- 
tives for starting the administration of punitive justice. Thus, 
the over-exuberant celebration of New Year’s Eve subjected an 
offender to a penalty of twenty shillings in a formal criminal 
prosecution.*** But a little later the penalty was double - /d 
enforced through qui tam prosecutions.*“* From 1732 down to 
the Revolution there is abundant resort to gui tam prosecutions 
for the enforcement of laws relating to fishing, hunting, Indians, 
hawkers and peddlers, liquor, adulteration of food, with penalties 
as high as fifty pounds and, in default of payment, imprisonment 
for six months at hard labor.**° 

The break with England left unchanged the magistrate’s share 
in the administration of criminal justice of the new State of New 
York. Change of sovereignty affected not at all settled legal 
traditions. The Constitution did not give new scope to jury trial 
in criminal cases; it reaffirmed the established practice. “ Trial 
by jury, in all cases in which it hath heretofore been used in the 
colony of New York, shall be established and remain inviolate 
forever.” ‘© Far from any repeal of the colonial laws conferring 


por 
thi 


ing 
de 





140 This statute was reénacted in 1736. Ibid. 933. There was clearly no jury 
in these cases. See Murphy v. People, 2 Cow. (N. Y.) 815 (1824). If the justices 
disagreed, a majority could convict. 2 Cor. Laws, 745. 

141 JTbid. 766; reénacted in 1736, ibid. 920. 

142 3 ibid. 377, 379; 5 ibid. 644. 

143 5 ibid. 244. 

144 1785 N. Y. Laws, c. 81. 

145 3 Cor. Laws 1096; 4 ibid. 93 (selling liquor to Indians of Albany County 
during French and Indian War). 

146 Art. XLI of New York ConsTITUTION OF 1777. 


Po 
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summary power upon the magistrates there is a vigorous utiliza- 
tion of the power. From 1785 to.1787 the colonial provisions for 
summary trial of unbailed offenders were reénacted and the 
limit of fines raised to ten pounds.**’ Specific statutes dealing 
with particular offenses continue to appear. Obtaining money 
by false pretenses in New York City was, on failure of bail, 
triable before three magistrates, subjecting the offender to cor- 
poral punishment not extending to life or limb, or more than 
thirty-nine lashes, or imprisonment in the Bridewell for not 
more than six months.*** Disorderly persons could be com- 
mitted to houses of correction for six months.**® Forcible en- 
trants incurred a penalty of five pounds, subject to imprisonment 
for default.**° Disorderly conduct at elections was punishable 
by imprisonment for thirty days." New fines were imposed for 
disturbances in New York City’ and for sabbath-breaking.*** 
During the same period penalties enforced through gui tam prose- 
cutions ,were increased. The fine for the unlicensed tavern 
keepe “was one hundred pounds; *™ for unlicensed liquor selling, 
ten pounds; ‘*° for prohibited peddling, ten pounds; **° for pass- 
ing bad coins, five times the purported value; * for hunting 
deer out of season, five pounds.*”* 


This history has controlled the New York courts in deter- 
mining the scope of the trial by jury in criminal cases guaranteed 
by the New York Constitution. In Murphy v. People* and 
Jackson v. Wood*® the Supreme Court relied upon the implica- 
tion of the colonial practice for taking trials for petty larceny 
out of the jury requirements.**' Later the Court for Correction 





147 7785 N. Y. Laws, c. 40; 1787 ibid., c. 65. 

148 1785 ibid., c. 47. 

149 1787 ibid., c. 31. 

150 17488 ibid., c. 6. 

1787 ibid., c. 15. (Election Commissioners). 

1786 ibid., c. 33. 

1788 ibid., c. 42. 157 1787 ibid., Cc. 97. 

1780 ibid., c. 40. 158 1785 ibid., c. 31. 

1781 ibid., c. 27. 159 2 Cow. (N. Y.) 815 (1824). 
1781 ibid., c. 39. 160 2 Cow. (N. Y.) 819 (1824). 

161 Jbid. “That part of the constitution provided, that trial by jury, in 
all cases in which it had before been used in the colony of New York, should 
remain inviolate forever, and that the legislature should, at no time thereafter, 
institute any new Courts but such as should proceed according to the course of 
the common law. If the act of 1801, authorizing a trial by special sessions, with- 
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of Errors found in legislation derived from the statute of 7 Jac. 
I, c. 4, as applied in the colonies, authority for the power of a 
single magistrate to convict and commit a wife-deserter for 
disorderly conduct.’ And the Court of Appeals in 1878 de- 
clared the constitutional protection of trial by jury not applicable 
to prosecutions for assault and battery which, under colonial law, 
had been cognizable before three justices without jury.’* In 





out indictment or jury, in cases of petit larceny and other small offences, had 
been the first law instituting such Courts and authorizing such trials, it would 
have been a palpable violation of this article of the constitution. 

“But this act was only a revision of a former law, which was in force at 
the adoption of the constitution, in 1777, and as it respected these Courts and 
the offences of which they had cognizance, contained no new provisions. The 
first act instituting such Courts, and containing substantially the same provisions, 
was passed by the colonial legislature in 1744.... No right of trial by jury 
ever existed in those Courts until it was authorized by the act of the last session. 
The legislature, therefore, did not establish any new Court, and the right of 
trial by jury remained as it had been used in the colony of New York previous 
to the adoption of the constitution.” 

162 Duffy v. People, 6 Hill (N. Y.) 75, 78 (1843). “ Nor does the constitu- 
tion require a trial by jury in every case of a criminal nature. The provision 
of the constitution on that subject is, that the trial by jury in all cases in which 
it had been used at the time of the adoption of the new constitution, should 
remain inviolate forever.... But the statutes of the colony, previous to the 
adoption of the old constitution, and the statute subsequently thereto, expressly 
authorized the trial of petit larceny, and offences not infamous in their character, 
under the degree of grand larceny, without indictment, and without a jury, where 
the accused neglected to give security to appear at the next court of general 
sessions. (See Colonial Act of 1st Sept. 1744, and 1 Greenl. Laws N. Y. 422; 
2 R. L. of 1813, p. 504, 507.) ... 

“The summary proceedings against rogues and vagabonds, and disorderly 
persons, and particularly such as were able to support their wives and children, 
who should run away and leave them to the parish, or who should threaten to 
do so, formed a part of the common law of the colony of New-York, derived 
from the statute 7th Jac. 1st, ch. 4, and other previous statutes, and was brought 
by our ancestors to this country as a part of the law of England, from whence 
they came. And in the revision of the laws, of 1788, when the legislature de- 
clared that none of the statutes of England should operate or be considered laws 
in this state, the provisions of the several English statutes on the subject of the 
proceedings against vagrants and disorderly persons were embodied in the act 
of February, 1788, for apprehending and punishing disorderly persons. (2 Green. 
Laws, 52.) ... And as the proceedings under this title of the revised statutes 
preserve all the rights of the accused which he before had, and give him some 
additional rights in a proceeding in which the right of trial by jury has never 
existed in this state, I have no doubt as to the constitutionality of the law, 
although it extends to some offences of the same nature and character, which 
were not embraced in the act of February, 1788.” 

163 People ex rel. Murray v. Justices, 74 N. Y. 406 (1878), and see People v. 
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New York, the available limits of a criminal procedure which 
dispenses with trial by jury have not been found in the language 
of its Constitution. They have been drawn from colonial history. 


4. New Jersey 


Summary trial without jury was a familiar mode of procedure 
in colonial New Jersey,'** and the practice was undisturbed by the 
coming of independence. The representative compilations of New 
Jersey laws during the eighteenth century amply tell the tale. 
Leaming and Spicer record profanity, drunkenness and sabbath 
statutes for East and West Jersey, in the 1680’s, with penalties 
up to ten shillings and the stocks in default.°° Qui tam prosecu- 
tions were employed to punish firing woods, seliing liquor, selling 
to Indians, fornication, carrying concealed weapons, stealing 
boats, with maximum penalties of five pounds and imprisonment 





Craig, 195 N. Y. 190, 88 N. E. 38 (1909). For the course of decisions in the lower 
courts, see People v. McCarthy, 45 How. Pr. (N. Y.) 97 (1873) ; People v. Dutcher, 
20 Hun (N. Y.) 241 (1880); Devine v. New York, 20 Hun (N. Y.) 98 (1880) ; 
People ex rel. St. Clair v. Davis, 143 App. Div. 579, 127 N. Y. Supp. 1072 (1911) ; 
People v. Harding, 115 Misc. 298, 189 N. Y. Supp. 657 (1921); People v. Putnam, 
3 Park. Cr. Cas. (N. Y.) 386, 387 (1857). Cf. People v. Baird, 11 Hun (N. Y.) 
289 (1877). 

164 For the general tendencies of New Jersey colonial law, see REINSCH, 
op. cit. 35. The particular place of justices of the peace in the early colony is 
treated in 2 KeasBey, CourTs AND LAWYERS OF NEW JERSEY, 565, 569: 

“The justice of the peace was the judicial officer that was familiar to the 
English settlers in New Jersey, whether they came directly from England or by 
way of New England and Long Island. ... He was the officer nearest to the 
people in whom was vested the power of the criminal law. ... The existence of 
the justice of the peace in New Jersey was recognized in the instructions for 
Lord Cornbury, and he was authorized and empowered ‘to constitute and ap- 
point judges and in cases requisite commissioners of Oyer and Terminer, justices 
of the peace, and other necessary officers and magistrates (Chapter XV., 
es 

“The powers of the justice of the peace were well understood, and the name 
of the office was of itself sufficient to define his jurisdiction so far at least as it 
was defined by tradition and by a multitude of statutes. Blackstone’s clear 
statement of the powers of the justice had not yet been written, nor had Burn’s 
Justice, nor Williams’ four volumes, but there were Lambard’s Eirenaracha and 
Dalton’s Country Justices, both written in the time of James I., and commissions 
issued to the justices expressed their powers not only at common law and ancient 
Statutes, but also under the later acts of Parliament.” 

165 LEAMING AND SPICER, 1702 Laws oF NEW JERSEY, 240, 242, 261, 460, 
477, 519. 
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in default.’ Allinson shows that on the very eve of the Revolu- 
tion legislation directed against immorality, vagrancy and dis- 
orderly conduct was enforced by the state through summary 
process. Penalties for drunkenness, sabbath-breaking and pro- 
fanity apparently remained on the statute books uninterruptedly 
after 1704."°* Vagrancy acts of 1748,*° 1754°° and 1774 
gave a single magistrate power to convict and to commit to prison 
and hard labor for one month, to punish escape from such com- 
mitment with six additional months of hard labor and thirty-nine 
lashes, to order removal to place of origin and inflict twenty 
lashes for return. 

During the colonial period the great bulk of the New Jersey 
laws dealing with minor offenses were probably enforced through 
qui tam prosecutions. The statutory language is too ambiguous 
to permit any confident judgment as to the form of penal proce- 
dure.*** The legislature had no fundamental considerations in 
mind in pursuing different formal methods for the same punitive 
and repressive ends. What is significant is the range of the 
legislation summarily enforced. Scores of infractions of laws 
concerning the liquor traffic, gambling, hunting and fishing, high- 
ways and rivers, weights and measures were entrusted to justices 
of the peace. Up to forty shillings, penalties were recovered 
before a magistrate without jury but with a right to summary 
review by the justices in the Court of Session; above forty 
shillings the defendant could ask for a jury of six men from 
whose verdict there was no appeal.’ 

The New Jersey Constitution of 1776 provided that “the 
inestimable right of trial by jury shall remain confirmed as a part 





166 Tbid. 243, 258, 261, 287, 200, 476 (governor and council). 2 KEAsBEY, 
op. cit. 567, citing Grants AND CONCESSIONS, 227, 247, adds fines for challenging 
to duels and refusing to serve on juries. 

167 ALLINSON, 1775 Laws oF NEw JERSEY, 3. 

168 Jbid. 179, 184 (for county of Middlesex). 

169 Ibid. 198, 200 (for borough of Elizabeth). 

170 Tbid. 403, 418 (for whole colony). 

171 The drunkenness statutes with their “every person so convicted shall be 
fined” are clear instances of formal criminal prosecution. Between these and 
the other clear instance of fines recoverable in debt, “ to be recovered in an action 
of debt,” there are several doubtful phrasings. 

172 ALLINSON, Op. cit. 468. This act is dated 1775 but is an express reénactment 
of earlier legislation which had “ proved very beneficial.” 
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of the law of this Colony, without repeal, forever.” ** But here, 
as in New York, the Constitution reaffirmed; it did not create. 
Paterson’s compilation of the Jersey laws of 1800 shows that the 
summary practice continued unchanged after the separation.’ 
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Pro- ; 
edly § An elaborate “immorality act” of 1798, replacing acts of 1704 
4.” Band 1709, put nine offenses in the hands of a single justice with 





a maximum penalty of sixteen dollars upon those who should 
“act, represent or perform . . . any interludes, farces or plays 
of any kind, or any games, tricks, juggling . . . or any such 
like shews or exhibitions whatsoever” which should not in the 
opinion of any three justices of the peace be “‘ deemed innocent ” 
or tend to “‘ answer any reasonable or useful end.” **° Drunken- 
ness, Cursing, the disturbance of religious worship and sabbath- 
breaking were likewise to be dealt with summarily.’ In 1799 
a new “disorderly persons” act authorized a single justice to 
commit a large class of offenders to the workhouse and hard 
labor for three months.’ In addition to these prosecutions by 
the state a score of gui tam or debt penalties prohibited minor 
offenses relating to the oyster industry, taverns, horse-racing, 
peddlers, slaves, ferries and fishing; an appeal was given to an 


upper court acting summarily but a common-law-jury was un- 
178 








Se RR PY Ie Wes pt ee mle Sete 









ae ee ee ee 





es 





Peete O01 













red i available unless the penalties exceeded sixteen dollars. 
ary The significance of the colonial instances of summary jurisdic- 
rty tion has been given wide recognition by the New Jersey courts.’ 









173 N. J. Const. 1776, Art. XXII. 

174 While the most important instances of summary jurisdiction disclosed by 
Parerson’s Laws or New Jersey, are of a later date than the Federal Constitu- 
tion, it seems fair to infer that a practice which is in full vigor both in 1775 
and 1800 dealing with the same subjects continued unabated during the intervening 
period. 

175 PATERSON, OP. cit. 329. 

176 Drunkenness, one dollar and costs; swearing, fifty cents each offense; 
sundry offenses, two dollars to fourteen dollars; disturbing worship at any time, 
two dollars. 

177 PATERSON, Op. Cit. 410. 

178 Jbid. 333; where the penalty involved five dollars a statutory jury of six 
could be demanded. 

179 Johnson v. Barclay, 1 Harrison (N. J.) 1, 6 (1837). “ Convictions before 
a justice, were in practise in this state, long before the Constitution was formed 
---By the twenty-second article of that instrument, the trial by jury was to 
‘remain confirmed’ as a part of the law of this (then) colony; but it was not 
introduced as a mew mode of trial, in all cases - - - It was adopted, or rather con- 
tinued, as it was then used in England and in this colony, and was not at that 
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There are not less than seventeen cases in the appellate courts oj 
New Jersey which find in the colonial history of the state , 
guiding principle for modern application. The courts have up. 
held city charters empowering municipalities to enforce ordi- 
nances with maximum penalties of a hundred dollars and ninety 
days in jail,**° and have sustained summary penal provisions in 
fish and game laws,’ oleomargarine laws,**? and milk inspection 
laws.’** In 1917 the Court of Errors and Appeals upheld a jus. 
tice’s conviction of a drunken driver under a statute carrying 
a maximum sentence of six months for such “ disorderly per- 
sons.” *** Finally, in 1921, the Court of Errors and Appeals, 
by vote of six to five, held that a state prohibition enforcement 
law providing a fine of five hundred dollars and imprisonment for 
six months, or both, in the discretion of a single magistrate with 





time, either there or here, resorted to in cases of summary proceedings and 
convictions for petty offences.” 

McGear v. Woodruff, 33 N. J. L. 213, 216 (1868). “... it was not intended 
to introduce trial by jury in cases where it did not exist before, but merely to 
preserve it inviolate in cases where it existed at the time of the adoption of 
the constitution. Prior to the adoption of the constitution of 1776, convictions 
before magistrates for petty criminal offences, and violations of police regulations 
were of frequent ‘occurrence, and were recognized as part of the laws of England. 
Since the adoption of that constitution, and prior to the adoption of the con- 
stitution of 1844, that practice was pursued in this state without objection. It 
was not intended, by the seventh section of the first act of the constitution of 
1844, to introduce trial by jury in these cases where by law and by long practice 
the right did not previously exist.” 

189 McGear v. Woodruff, supra, note 179; Greeley v. Passaic, 42 N. J. L. 8 
(1880) ; Unger v. Fanwood, 69 N. J. L. 548, 55 Atl. 42 (1903); Everingham ». 
Milville, 127 Atl. 826 (N. J., 1925). 

181 Minard v. Dover Co., 76 N. J. L. 132, 68 Atl. g10 (1908) ; State v. Lake- 
wood Market Co., 84 N. J. L. 512, 88 Atl. 194 (1913). 

182 Carter Bros. v. Camden District Court, 49 N. J. L. 600, 10 Atl. 108 (1887). 

183 Shivers v. Newton, 45 N. J. L. 469 (1883). 

184 State v. Rodgers, 91 N. J. L. 212, 102 Atl. 433 (1917). For the case below 
holding the offense indictable as a public nuisance and therefore not amenable to 
summary process, see 90 N. J. L. 60, 99 Atl. 32. The Rodgers case is followed in 
Klinges v. Court of Common Pleas, 130 Atl. 601 (N. J., 1925). The general 
distinction between offenses indictable and non-indictable at common law as a test 
of the validity of summary procedure was first laid down in State v. Anderson, 
40 N. J. L. 224 (1878). An earlier decision on disorderly persons is Bassette 2. 
New Jersey, 51 N. J. L. 502, 18 Atl. 354 (1889). 

The elastic bounds of “ disorderly persons ” legislation go back to the vagrancy 
statutes of colonial days. The most recent application of this legislation appears 
in Caruso v. Porter, 130 Atl. 805 (N. J., 1925). 
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right only of summary appeal, was within the limitation as to 
petty crimes implied in the New Jersey constitutional guaranty 
of trial by jury.’** This case is particularly significant because 
it presents square differences of outlook in the use of historical 
material affecting petty crimes in modern constitutional interpre- 
tation. For the minority, Chancellor Walker contended that the 
specific instances of summary jurisdiction prior to the New Jersey 
Constitution definitively controlled the crimes and the amount 
of punishment within the petty offense exception implied in the 
requirement of jury trial in criminal cases.“ On the other 
hand, Mr. Justice White, for the majority, extracted from the 
specific instances, a principle of persisting vitality: 


“T think the real underlying historically established test depends 
upon the character of the offence involved rather than upon the penalty 
imposed. The offence must be a petty and trivial violation of regula- 
tions established under the police power of the state in order that the 
offender may be summarily tried, convicted, and punished without in- 
dictment by a grand jury and without trial by a petit jury. It must, 
of course, be assumed that the punishment for such a petty and trivial 
offence will also be comparatively petty and trivial, otherwise it would 
violate another provision of the state constitution which prohibits 
cruel and unusual punishments. But, assuming that the punishment 
will bear proper relation to the seriousness of the offence, the theory, 
as I understand it, which gave rise to the distinction at common law and 
in subsequent statutes, is that the convenience and benefit to the 
public resulting from a prompt and inexpensive trial and punishment 
of violations of petty and trivial police power regulations are more 
important than the comparatively small prejudice to the individual 
resulting from his being deprived of the safeguard of indictment before 
having to answer and of trial by a jury when held to answer. This, of 
course, is the converse of the rule with regard to serious offences, 
crimes and misdemeanors, where, for the preservation of the liberties 





185 Katz v. Eldredge, 97 N. J. L. 123, 117 Atl. 841 (1922). For the case below 
upholding the statute on the historical argument, see 96 N. J. L. 382, 118 Atl. 242 
(1921). While the court specifically voted to sustain the act so far as the question 
of jury trial was concerned under the New Jersey Constitution, it found the state 
legislation in conflict with the Volstead Law. 

186 This argument had been made in an earlier dictum in State v. Zeigler, 
32 N. J. L. 262 (1867). A line of New Hampshire cases likewise treat constitu- 
tional practice as precedents for specific instances rather than as the evidence of 
a living principle. Wilmarth v. King, 74 N. H. 512, 69 Atl. 889 (1908), and State 
v. Griffin, 66 N. H. 326, 29 Atl. 414 (1890), are typical. 
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of the people, the security afforded the individual by his right to trial 
by jury is more important than the mere convenience of the public 
arising from a speedy and inexpensive summary trial.” *°” 


5. Pennsylvania 


Pennsylvania, like New York, relied extensively upon sum- 
mary jurisdiction by magistrates as the normal, effective machin- 
ery for dealing with petty offenders.*** The attitude of this 
colony is well reflected in a general law of 1700, defining the 
jurisdiction of the justices: 


“Whereas many times, persons for misdemeanors, the fine of which 
is but small, being presented by the grand jury . . . have been put to 
great charges by reason of the fees that have accrued thereupon: for 
prevention whereof, 

“ Be it enacted. .. . That where the fine doth not exceed twenty 
shillings, one or more justices of the peace, upon due proof of the 
offense, or being committed in his or their presence, may determine 
and give judgment in every such case, and issue warrants . . . to 
levy the said fine upon the offender’s goods . . . or may commit the 
offender to prison, as the law shall direct or require, except in such 
cases where the law leaves the fine to the discretion of the county 
court.”’ 189 


Special statutes vesting penal administration in the hands of 
magistrates began to appear in 1682. Original sin in this Quaker 
community was “clamorous scolding”; and the first “ Great 
Laws” of the colony empowered a justice of the peace to commit 
to the workhouse for three days anyone “‘ being clamorous, scold- 
ing or railing.” *°° The usual blasphemy and drunkenness statutes 
followed in 1683." From then on a steady stream of legislation 





187 g7 N. J. L. at 151, 117 Atl. at 852. 

188 An analysis of Pennsylvania penal legislation prior to the Federal Con- 
stitution, enforced summarily, gathered from the Duke of York’s. Laws and Statutes 
at Large down to 1787, will be found in Appendix B, infra. As to general ten- 
dencies of colonial Pennsylvania law, see REINSCH, op. cit. 396 et seq.; SHEPHERD, 
PROPRIETARY GOVERNMENT IN PENNSYLVANIA (6 CoLtumBIA Univ. Stupigs), 37° 
et seq. 

189 2 Pa. SrAr., c. 21, p. 19. 

199 Duxe oF York’s Boox or Laws, 1676-82; CHARTER AND LAws OF THE 
PROVINCE OF PENNSYLVANIA, 1682-1700, p. II5. 

191 Jbid., c. 23. 
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expresses the proprieties and social policies of the times and en- 
trusts the justices of the peace with their vindication. Down to 
the Revolution some thirty instances appear of formal criminal 
prosecutions pursued without the jury.’ Scolding, drunkenness, 
swearing, illicit sale of liquor, fraudulent weighing, failure to 
observe the standards fixed for beef, flour and leather, infrac- 
tions of fish and game regulations, malicious mischief to property, 
vagabondage, roguery, vagrancy and disorderly conduct, sab- 
bath breaches and petty larceny, illustrate the range of miscon- 
duct which came before the magistrates. The penalties were 
from five shillings to ten pounds, with imprisonment from one to 
three months, and corporal punishment from two hours in the 
pillory to twenty stripes. In addition, the statutes disclose a 
number of gui tam prosecutions for behavior not intrinsically dif- 
ferent from that dealt with by conventional prosecutions.** For 
thirty other offenses civil proceedings in debt to enforce penalties 
are provided.’** Regulations concerning liquor, fire, leather, beef 
and flour, game and fishing, along with newer regulations for 
street traffic and apprentices, are thus enforced. The line of 
demarcation between misconduct giving rise to civil actions for 
penalties and the like occasions for gui tam prosecutions is again 
so shadowy as to indicate that very empiric considerations must 
have guided early Pennsylvania legislators in establishing the 
different categories. Certainly, a fundamental difference as to 
the place of the jury in these different types of law enforcement 
is not apparent. Yet, after 1735, by reason of a general statute 
for all small debt litigation, these debt recoveries were subject to 
an appeal to trial by jury in the county courts where the amount 
was over forty shillings.*”° 

The post-revolutionary history of Pennsylvania legislation and 
practice is particularly significant because the guaranty of jury 
trial in the Pennsylvania Declaration of Rights of 1776** is 
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192 See Appendix B, infra. 
193 Jbid. 
194 Tbid. 
195 4 Srat., c. 341; 5 ibid., c. 365; 2 ibid., c. 36; 3 ibid., c. 211, denied appeal 
where debt is under forty shillings. 

196 “TX, That in all prosecutions for criminal offences, a man hath a right 
to be heard by himself and his council, to demand the cause and nature of his 
accusation, to be confronted with the witnesses, to call for evidence in his favour, 
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strikingly paralleled by the language of the Sixth Amendment, 
In 1777 two acts provided generally that the old laws of the 
colony should continue in force,’*’ and specifically that a justice 
of the peace was to exercise all the power of that officer under the 
old laws.*** In 1785 and 1786 provisions for the trial of civil 
causes without appeal to jury for the recovery of more than forty 
shillings *® and of petty larceny *°° were repealed as “not 
proper ” since the new Constitution.” All other laws for sum- 
mary jurisdiction persisted, and new ones were passed. Drunk- 
enness, swearing, sabbath-breaking, vagrancy, infractions of fish- 
ing laws were again dealt with through formal prosecution.” 
One of the penalties, thirty pounds for harboring a deserter from 
a French ship, is heavier than the pre-revolutionary scale of fines. 
In this instance an appeal was to all the justices of the circuit.” 
We also find additional qui tam prosecutions; two, of twenty 
pounds each, to handle the fishing difficulties of the Schuylkill 
River.*** 

This history, hastily sketched, has served as the controlling 
commentary upon the Pennsylvania Constitution. The guaranty 
of jury trial in criminal cases is a guaranty subject to the appro- 
priate scope of summary prosecution for minor offenses. Thus, 
in 1854 the colonial practice was applied to sustain a summary 
conviction for Sunday liquor selling which imposed a fifty dollar 
fine.’ A little later the leading case of Byers v. Common- 
wealth **’ enforced the historical petty crime doctrine, tracing it 





and a speedy public trial, by an impartial jury of the country, without the unani- 
mous consent of which jury he cannot be found guilty; nor can he be compelled 
to give evidence against himself; nor can any man be justly deprived of his 
liberty except by the laws of the land, or the judgment of his peers.” 

197 g STAT., Cc. 737. 

198 Jbid., c. 739. 

199 yr ibid., c. 1160. 

200 12 ibid., c. 1241, $3. 

201 See note 196, supra, for the criminal jury provision. The civil provision 
runs: “ XI. That in controversies respecting property, and in suits between man 
and man, the parties have a right to trial by jury, which ought to be held 
sacred.” 

202 See Appendix B, infra. 203 12 STAT., C. 1014. 

204 See Appendix B, infra. 

205 Van Swartow v. Commonwealth, 24 Pa. St. 131 (1854). 

206 42 Pa. St. 89 (1862). The opinion was written by Judge Strong, later of 
the U. S. Supreme Court. 
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back to the legislation of James I, in sustaining the commitment 
of a professional thief, as a “‘ disorderly person,” for three months : 
at hard labor: 







“ The founders of this state brought with them to their new abode 
the usages to which they had been accustomed in the land from which 
they emigrated. Among them was trial by jury. That mode of trial 
had long been considered the right of every Englishman, and it had 
come to be regarded as a right too sacred to be surrendered or taken 
away ... in bringing it with them the founders of the Commonwealth 
doubtless intended to bring it as they had enjoyed it. . . . No inten- 
tion to enlarge it appears in the laws agreed upon in England in 
1682. .. . All looked to preservation, not extension. ... What, 
then, was this right thus cherished and thus perpetuated? ... It was 
a right the title to which is founded upon usage, and its measure is 
therefore to be sought in the usages which prevailed at the time when 
it was asserted. .. . Summary convictions for petty offences against 
statutes were always sustained, and they were never supposed. to be in 
conflict with the common law right to a trial by jury. The ancient as 
well as the modern British statutes at large are full of Acts of Parlia- 
ment authorizing such convictions.” 7° 






























us, 
iry 6. Maryland 
lar ‘“‘ Admiration and adherence from the first,” is Reinsch’s char- 
P acterization of Maryland’s attitude towards English law.*® 
‘lt Controversies with the baronial proprietor doubtless stimulated 
ee this devotion; but the result is a marked reflection of English 
7 legal institutions. An act of the second Colonial Assembly, 
his “for the Authority of Justices of the Peace,” adopted wholesale 

the English practice of summary powers for magistrates: 

“  .. the offences following in this Act may be heard and deter- 

mined . . . by any one haveing Commission for the peace under the 
- great Seal of this Province and the offender may be convicted by the 
in view or hearing of the Judge or confesion of the Offender or Evidence 
Id of the fact or by the testimony of one wittness . . . every of the said 





Judges aforenamed shall have power by vertue of this Act . . . to com- 
mit any offender to prison till he submitt himself to good order or find 
Security for his good abearance and to take and demand recognisances 














207 Ibid. 94-95. And see Commonwealth v. Waldman, 140 Pa, St. 89 (1891). 
208 REINSCH, op. cit. 414. 
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to that purpose and to keep a Record of all fines and Sentences. . . 
and to doe use and exercise all or any other the same or the like powers 
and jurisdictions within this province and the limits of his Com- 
mission (in crimes and offences against the laws of this Province) as 
any Justice of Peace in England useth or of right may or ought to use 
by Vertue of his Commission for the peace.” *°° 


A list of twelve specific offenses followed: threatening to harm 
the person or goods of another, residing among Indians, swearing, 
drunkenness, fornication, adultery, improper care of servants, 
disobedience by servants, profanation of holy days, flesh-eating 
in Lent, fishing with an unlawful net, raising of false alarm. 
New drunkenness and swearing statutes appear in 1642, and 
from then on, through the Revolution and to the time of the 
Philadelphia Convention, there is an unbroken development of 
summary jurisdiction. Between 1642 and 1776 at least eighty- 
five offenses were subjected to magisterial enforcement.”*° Some 
ef these may have been tried in actions technically civil in 
form; *" for the procedural provisions are ambiguous. But in the 





209 y ARCHIVES OF MARYLAND, 52. 

210 The legislation is scattered throughout 1 to 38 ARCHIVES OF MARYLAND, 
1637-1744, and the Session Laws, 1745-46, 1747, 1751, 1752, 1753-60, 1762, 
1769, 1773 et seq. through 1790. An analysis of the Maryland penal legislation 
summarily enforced will be found in Appendix C, infra. 

211 Just what this procedure was is doubtful. The usual wording of these 
statutes appears in the provision for refusing to take continental bills. 1777 
Laws, c. 9, § 10: “.. . every such Person shall forfeit to the Use of the State 
. . . to be recovered, where the Sum is under five Pounds common Money, before 
a single Magistrate, as in the case of small Debts; where the Penalty exceeds the 
Sum of five Pounds ... in any Court of Record by Indictment.” That it was 
not an ordinary action of debt is certain. See 1756 Laws, 13 (“action of debt, 
plaint, bill of information ” before a justice of the peace alone), and 1780 Laws, 
c. 4, §80, or 1777 Laws, c. 6 (Fines and Forfeitures Act) providing for an 
“action of-debt”’ in a court of record. It may have only been a method of 
levying execution after conviction. See 39 ARCHIVES, 124: “... any Person 
or Persons, that shall be convicted before a single Magistrate, on Confession, 
or Proof, . . . shall pay One Hundred Pounds of Tobacco, for each Transgres- 
sion; the same to be levied . . . by Way of Execution, as in Case of small Debts.” 
Maryland courts have referred to it as criminal in substance, pointing out that 
after the abolition of imprisonment for debt by the Maryland constitution, im- 
prisonment in default of payment under such procedures persisted. See State v. 
Glenn, 54 Md. 572, 604 (1880); State v. Mace, 5 Md. 337 (1854). At any rate 
this special provision for a civil procedure, if it was civil, emphasized the criminal 
character of the other procedure. Small debt procedure created by acts “ for 
the speedy recovery of small debts out of court” provided for summary trial 
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vast number of instances the form of proceeding, as well as its 
substance, is cast in unmistakable criminal mold. Drunkenness, 
profanity, sabbath-breaking, liquor selling, bastardy and va- 
grancy, unfair practices in the vital tobacco and meat trades, 
prohibited hunting and fishing, tax evasions, were all controlled 
through the punitive powers of the justices of the peace. The 
size and severity of the penalties are difficult to measure, since 
tobacco served as currency, and its value in terms of hard money 
was fluctuating.*** But in English money the penalties range 
from two shillings for “ the first curse,” to fifty shillings for the 
over-reaching tavern-keeper, five pounds for dumping in rivers, 
seven pounds ten shillings for the shipmaster conniving at tobacco 
smuggling, twenty pounds for the retailer of liquor who evaded 
the excise, forty pounds for the collector of excise who ran a 
liquor business on the side.*** Nor was corporal punishment 
outside the scope of summary jurisdiction. In 1638 whipping 
was meted out to the swearer and imprisonment to anyone im- 
properly treating servants.*** In later statutes, white servants 
“entertaining ’’ others might be whipped thirty-nine stripes, the 
navigator of a tobacco smuggler was similarly treated, the va- 
grant was incarcerated for six months, and at the end of that 





before magistrates with summary appeal to county court justices when the amount 
exceeded a certain sum. See 1746 Sess. Laws, 19; 1777 Sess. Laws, 2nd Sess., 
c. 12. In 1777 the limit of jurisdiction was three pounds sterling, five pounds 
common money, or 800 pounds of tobacco with right of appeal over 25 shillings 
sterling, 41 shillings 8 pence common money or 338 pounds of tobacco. Ibid. 

It is difficult to classify criminai procedure because the verb “ convict ” is used 
almost synonymously with “ adjudge ” in Maryland legislation. A more significant 
differentiation seems to be the disposition of penalties. Counting out the doubt- 
fully civil statutes, nine of the pre-revolutionary prosecutions distribute the penalty 
to the informer entirely, thirteen to the informer and the state, and thirty-one 
directly to the state. Of the civil statutes themselves, two are recoveries entirely 
for the state, eleven go partly to the state, and only seven entirely to the informer. 

212 Virginia legislation sheds some light on the value of tobacco in early times. 
The statement of penalties in either tobacco or money shows that about ten 
pounds of tobacco was valued at a shilling. See Appendix D, passim. The 
Small Debts Act of 1777 of Maryland indicates 800 pounds of tobacco as the 
equivalent of three pounds sterling at this time, in fixing the limit of the court’s 
jurisdiction. 

218 See Appendix C, imfra. Prosecutions for the last two offenses indicated 
above were subject to an appeal to the justices of the next county court. 1756 
Sess. Laws, 12. 

214 7 ARCHIVES, 52. 
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time for another period to work out the costs of his prison 
sojourn for the benefit of the sheriff.”’° 

The course of Maryland legislation after independence is par- 
ticularly important because jury safeguards of its Bill of Rights 
served, as we shall see, for the phrasing of the Sixth Amendment. 
The justices’ jurisdiction continued and was extended. Many of 
the war offenses came into their power — harboring deserters, 
with a twenty dollar penalty and three months imprisonment if 
not paid within five days, and, as the war wore on, with a twenty 
pound penalty, and, apparently, even three years impressment in 
the service;*** breaking and entering for deserters without war- 
rant; refusing carriages commandeered for troops; refusing to 
billet soldiers; refusing to read the act against Tories in schools, 
pulpits and courts — all came before the justices with fines vary- 
ing from five to twenty pounds.*** Penal statutes enforced 
through a procedure civil in form also continued to be enacted. 
Tobacco, milling and baking trades, public markets and unfair 
trading outside of them, obstruction to navigation, harbors and 
highways, gambling, sanitation and night protection for Balti- 
more, vagrants and paupers,— on these and kindred subjects, 
there are new statutes from 1776 to 1790, punishing offenders 
before justices without juries, carrying penalties as high as fifty 
and one hundred pounds for the obstruction of harbors.*** 

The Maryland courts, like those of New York, New Jersey 
and Pennsylvania, have read this colonial history into its Consti- 
tution. State v. Glenn*" is the twin case of Byers v. Common- 
wealth **° in tracing the validity of legislation for summary juris- 





215 1748 Sess. Laws, 21; 1747 ibid. 8; 27 ARCHIVES, 472. 

216 The extent of this jurisdiction seems rather startling but the language of 
the statute appears clear. 1782 Sess. Laws, c. 3. The military conditions of the 
times probably furnished the explanation. 

217 See Appendix C, infra. 

218 See Appendix C, infra. The harbor restriction statutes are 1783 Sess. Laws, 
c. 24, §§9 and 12. For casting ballast into the channel the penalty was £50; for 
building wharves jutting on the channel line, £100. Both penalties were recover- 
able “as in the case of small debts under £5.” 

219 54 Md. 572 (1880). The Act in question (1878 Laws, c. 415, § 10) did 
in fact afford an opportunity to the defendant for a jury on appeal. The court, 
however, sustained the constitutionality of the statute without any reference to 
this formal opportunity and relied on the historical indications of the summary 
process. 

220 42 Pa. St. 89 (1862). 
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diction back through an implicit reservation in the Maryland 
Bill of Rights to the practice of seventeenth ana eighteenth cen- 
tury England. 


“With us there has been no time since the earliest days of the 
colony that the summary jurisdiction by justices of the peace has not 
been exercised, in one form or another, over parties offending against 
the peace and good order of society. This jurisdiction has been exer- 
cised, sometimes under British statutes in force here, but more gen- 
erally under statutes passed by the Colonial and State Legislatures. 
The justice of the peace has always here been regarded as an impor- 
tant judicial functionary, and a large portion of the police power of 
the State has been enforced through his instrumentality. ... The 
framers of all our Constitutions were well acquainted with the history 
of legislation in regard to the exercise of summary jurisdiction, both 
in England and in this State, and of the needs of society for summary 
protection against the vicious, idle, vagrant and disorderly portion of 
its members; and it is difficult to suppose that, by any provision 
incorporated in those instruments, it was intended to nullify previous 
legislation, altogether interdict the use of a long and well-established 
summary jurisdiction for the protection of society, and thus radically 
change and seriously impair the whole police system of the State. For 
if offenders of the class embraced in the Act of 1878, ch. 415, sec. 10, 
could only be reached by formal indictment and trial by jury in the 
criminal Courts of the State, the formality and delay attending that 
mode of proceeding would either operate as an immunity to that class 
of offenders, or an oppression of them in many cases.” **? 


The Glenn case had its specific colonial prototype of “ va- 
grancy ” legislation; the like may be said of State v. Ward,” 
in which a gaming act, providing for unit penalties of twenty 
dollars, was sustained. In 1912, however, the Maryland Court 
of Appeals applied the colonial principle of summary procedure 
to such a modern problem as safeguards for moving picture per- 
formances, sustaining the power of a justice to impose a fine of 
fifty dollars with ninety days’ imprisonment in default.”** And 
in 1922 the court validated an ordinance forbidding sales of 
intoxicating liquor on pain of fines of one hundred dollars for 





221 54 Md. 572, 602, 604 (1880). 
222 g5 Md. 118, 51 Atl. 848 (1902). 
223 State v. Loden, 117 Md. 373, 83 Atl. 564 (1912). 
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each offense, prosecuted before a justice of the peace without 
right of jury or appeal.’ 


7. Virginia 

In this colony we again find voluminous evidence of the dis- 
pensation of the jury in trials for minor offenses. The judicial 
system of the first thirty-five years provided no jury for one 
accused of an offense not involving life or limb as punishment,”* 
and it is doubtful whether as late as the middle 1700’s a petit jury 
could be claimed as a matter of right for the trial of anything 
less than a very serious crime.**° Furthermore, an ever-increasing 
amount of minor criminal business devolved upon justices of the 
peace, who, from the very beginning, were an important part of 
the judicial organization and who certainly tried offenses without 
jury.’ The language of various measures providing for trials 





224 Norwood v. Wiseman, 141 Md. 696, 119 Atl. 688 (1922). 

225 y HENING, STATUTES AT LARGE, 69, 125, 133, 145, 169, 186, 187, 272. For 
general tendencies of Virginia colonial law, see Retnscu, op cit. 405, and Cuirt- 
woop, Justice iv Cotontat VirciniA (Jouns Hopkins Srupigs), 66, 75, 81. 
For early criminal practice, see William Thompson, “The Trial of Criminal 
Cases,” 5 VA. Mac. 272. 

226 An Act of 1642 provided for a jury “if either plt. or deft. shall desire 
the verdict of a jury for the determining of any suite depending within any 
of the courts of this collony. ... Provided that the cause depending be proper 
for a jurie.” 1 HeENnrING, 273. Chitwood’s ambiguous treatment of this statute 
suggests that it might apply to criminal as well as civil cases. Op. cit. 86. The 
civil connotation of the language, however, seems to be borne out by distinctions 
in later statutes; as late as 1748 express provision was made for the trial of less 
than capital offenses by county or general courts without petit juries (5 HEnrNG, 
525); and it is not until 1777 that statutory language is clearly wide enough to 
suggest a right to a jury in lesser cases. (9 HENING, 306). See 1 HENING, 300, 
303, 334, 336, 398, 449, 463, 474, 476; 2 ibid. 63, 65, 73, 74, 180; 3 ibid. 360; 4 
ibid. 403; 5 ibid. 24, 525. Chitwood carefully limits his descriptions of the use 
of a petit criminal jury to “important causes.” Op. cit. 49, 66, 67, 83, 86. See 
WEBB, VIRGINIA JUSTICE, 193. 

A grand jury for the presentment of all breaches of penal laws was in opera- 
tion after 1645. See 1 HENING, 304, 309, 310, 476, 521; 2 ibid. 74, 108, 407; 3 
ibid. 74, 140, 367; 4 ibid. 232; 9g ibid. 306. 

227 The English institution of the justices of the peace was copied in the 
“Commissioners of Counties” as early as 1623. 1 HENING, 125, 133. The com- 
mission reads: “... that they take into their cares, matters of petty offences, 
the conservation of the peace, the quiett government of, and safetie of the people 
there residing or beinge; and that all orders, and proclamations be kept and 
observed, and accordinge to the same, and as neere as may be, accordinge to the 
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by justices of the peace is too ambiguous in many cases to permit 
a sharp classification between prosecutions exclusively criminal 
in form and other penal actions. In Virginia, as in the other 
colonies, early legislation did not draw fine formal distinctions.*** 
In some statutes the language plainly looks to technical prosecu- 
tions. Thus, profanity and sabbath-breaking prohibitions in- 
curred penalties of five shillings or fifty pounds of tobacco for 
each offense, with ten stripes in default; disobedient or mutinous 
sailors ‘‘on complaint and proof” before justices suffered “such 
corporal punishment” as the magistrate saw fit to impose; va- 
grants might be deported with a whipping from constable to 
constable, and imprisoned by the justice at their destination, until 
bond was given for good behavior; papists not “ discovering” 
their horses and arms, or anyone harboring or not revealing such, 
might be committed for three months by two justices, in addition 
to forfeiting the treble value of such property.’”? A large number 
of other offenses were interdicted, in which the self-interest of the 
individual was relied upon to set in motion the machinery of 
enforcement. In some instances the informer shared the penalty 
with the colony, while in others the entire penalty went to the 
complainant.**° 

At the time of the Revolution at least sixty-five offenses were 
thus entrusted to the summary power of magistrates without jury 
and without right of appeal. Laws concerning liquor selling, 
highways, waterways and ferries, currency, Indians, peddling, the 





lawes of the realme of England, to inflict punishment, uppon the offenders and 
delinquents, and to doe and execute, whatever a justice of peace, or two or more 
justices of peace may doe, such offences onlie excepted, as concerne the taking 
away of life or members.” 1 HENING, 168-9. They are called justices of the 
peace after 1661. 2 HentNc, 70. An analysis of Virginia legislation indicating 
summary procedure in minor offenses before justices out of Sessions will be 
found in Appendix D, infra, based upon an examination of HENING, VIRGINIA 
Statutes AT Larcz through 1790. 

228 The dominating considerations of expediency that governed the form of 
criminal procedure are well illustrated in 2 HenriNG, 189: “ WHEREAS severall 
penall acts of assembly referre the disposall of the fines to the assembly, who 
ever intended the halfe thereof to the informer yet for better encouragement of 
such, and better discovery of those that breake the law, It és thought fitt to 
enact, and be it enacted by this present grand assembly that the halfe of all fines 
incurred on any. person offending against any penall law be conferred on the 
informer and discoverer of any such offences.” 

229 See Appendix D, infra. 280 bid. 
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important tobacco, flour and beef trades (which were minutely 
regulated), seamen, hunting and fishing, were all thus enforced. 
On the whole, the penalties were not severe, although fifty shil- 
lings could be imposed for illegal hunting, five pounds each was 
exacted from mutinous seamen, sellers of corn at extortionate 
prices, unlicensed peddlers, shipmasters carrying tobacco in bulk, 
those taking tobacco from a warehouse, or packing it in under- 
sized barrels, and twenty pounds was the penalty for harboring 
a deserter. Many penalties were expressed in terms of goods,” 
the value of which can only be roughly guessed. It is signifi- 
cant that a large volume of this summary jurisdiction developed 
in the quarter century immediately preceding the Revolution,” 
when the influence of English law was increasing its hold. 

The Revolution brought no change in this practice, despite the 
jury clause of the Virginia Bill of Rights.*** This is particularly 
to be borne in mind inasmuch as the Virginia guaranty of trial 
by jury, together with those of Maryland and Pennsylvania, gives 
us the clue to the Sixth Amendment. The justice of the peace 
continues as a matter of course to be one of the chief agencies 
for maintaining the peace and order of the state. In 1785 and 
1787 elaborate vagrancy acts increased his power by enabling 
him to inflict twenty lashes on “ disorderly persons,” to imprison 
them for three months or to bind them out for labor for that 
time.*** 

When unembarrassed by later specific constitutional and legis- 
lative changes, the Virginia courts have recognized the prevalence 
of summary practice in colonial Virginia and applied its princi- 
ples.*° The Virginia Court of Appeals *** thus formulated its 
estimate of its colonial experience: 





231 [bid. 

232 Tbid. 

288 “ That in all capital or criminal prosecutions a man hath a right to de- 
mand the cause and nature of his accusation, to be confronted with the accusers 
and witnesses, to call for evidence in his favor, and to a speedy trial by an im- 
partial jury of twelve men of his vicinage, without whose unanimous consent he 
cannot be found guilty; nor can he be compelled to give evidence against himself; 
that no man be deprived of his liberty, except by the law of the land or the 
judgment of his peers.” Vircm1a Bit oF RIGHTS, 1776, § 8. 

284 1785 Statutes AT LarGE (Oct. Sess.), c. 1, §8; c. 4, $3; c. 50; 1787 ibid, 
c. 48, §§ 13, 14, 18. For other post-revolutionary legislation, see Appendix D. 

285 In 1889 the Superior Court of Appeals, dealing with a justice’s conviction 
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“Tt must be conceded, however, notwithstanding the broad language 
of the Constitution, that there are many petty offenses against statutes 
or municipal ordinances, such as Sabbath-breaking, drunkenness, 
vagrancy, and a vast variety of others, which are triable without a 
jury, because they were so triable when the Constitution was adopted, 
and the right of trial by jury which is secured is the right as it existed 
at the time the Constitution was adopted.’ ” **” . 


The court indicated that summary procedure is not to be ex- 
tended to “‘a more serious class of offenses” but it left undefined 
the elements that determine seriousness. 


V 


Our sketch of colonial law, reflecting incomplete sources and 
entirely disregarding English statutes which may have been in 
force, gives only a suggestion of the extent to which the colonies 
administered the criminal law without jury trial. In volume, the 
colonial summary jurisdiction was only a fraction of analogous 
contemporary powers of the English magistrates.** But the 
legislation of the colonies must be projected against the colonial 
background and not judged by the English scale. The signifi- 
cance of the relatively sparse colonial utilization of summary 
procedure does not depend upon the number of its instances or 
the range of its penalties. The statutes of Maryland, or Virginia, 
or New York, or South Carolina **® were such applications as the 





under a Sunday statute, recognized that the jury trial of the Constitution did not 
extend to “a great variety of petty offences . . . not only cognizable by a justice 
at the time our constitution was adopted, but for centuries before,” and cited 
Blackstone, Burn, Byers v. Commonwealth, supra, note 206, and State v. Glenn, 
supra, note 221. Ex parte Marx, 86 Va. 40, 48, 9 S. E. 475, 478 (1889). There 
are similar dicta in Miller v. Commonwealth, 88 Va. 618, 620, 14 S. E. 161, 162 
(1892). 

236 In Ragsdale v. Danville, 116 Va. 484, 32 S. E. 77 (1914). 

237 116 Va. at 488, 82 S. E. at 78. 

238 What there was, may be whittled down still more by niceties of distinction 
between strictly criminal prosecutions, qui tam actions and “ civil ” penalties, and 
between functions of the justices which today would be separated as strictly 
judicial and administrative. 

239 Paging of South Carolina colonial laws indicates clearly the existence 
of a summary jurisdiction as fully developed as that in the older southern 
states. Smmpson, JusTICE OF THE PEACE of 1761, and GrimKE, SourH CAROLINA 
Pustic Laws of 1790, show that the common offenses of swearing, drunken- 
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necessities of those colonies demanded of a traditional principle 
of English law which, under circumstances of more frequent 
and more far-reaching need in England, had brought forth hun- 
dreds of statutes and applied hundreds of penalties. The colonial 
legislators did not create an agglomerate of unrelated anomalies; 
they drew upon a settled doctrine of English law whenever the 
occasion called for its service. 

But colonial legislation is only one source of evidence that the 
common law contained within itself a vital principle limiting its 
conception of “ trial by jury ” in criminal cases. A steady stream 
of immigrants during the pre-revolutionary period infused into 
the various colonies fresh contact with the living legal institutions 
of England. The settling of America did not stop with the May- 
flower. A succession of new settlers from England brought over 
contemporary English practice. The increasing enlargement of 
the magistrates’ share in the minor aspects of English criminal 
law was an experience which many settlers added to the common 
stock of their new home in America. And since trial by jury 
was not an abstruse and technical rule of law but a popular legal 
conception, its content, as assumed by guiding colonial states- 
men, was likely to have been as much shaped by the experience 
of contemporary Englishmen as by the judicial organizations 
devised by the first-comers. 

Finally, in the decades immediately preceding the Revolution, 





ness, sabbath-breaking, vagrancy, failure to bear arms and breaches of the regula- 
tions for control of slaves were enforced before justices before the Revolution 
and beyond. See Sumpson, op. cit. 129, 161, 251, 253, 261; GRIMKE, Op cit., no. 
136, §4; no. 258, § 41; no. 329; no. 666, §§ 7, 8; no. 605, $86, 30, 32, 41, 44) 
no. 713, §9; no. 726, §§1, 3; no. 733, $$ 11, 12, 16, 17; no. 815, $$1, 2, 8; 
NO. 1340; no. 1395, $14; no. 1586, §$ 1, 3, 5, 8. It is particularly significant that 
the drunkenness and swearing statutes still existent in 1790 were enacted in 1711 
and 1712 as adoptions im toto of English statutes. See GrimKE, op. cit., no. 306, 
Pp. 15; no. 331, p. 89. Four other English statutes concerning the justices were 
adopted at the same time. See GrimkKE, op. cit., nos. 331, 37, 43 and 80. In 
State v. Maxcy, 1 McMull. (S. C.) sor (1837) (vagrancy), and Commissioners 1. 
Seabrook, 2 Strob. (S. C.) 560 (1846) (highway law), the South Carolina courts 
expressly rely upon this colonial history. 

For North Carolina jurisdiction of the same kind, see Davis, NortH CAROLINA 
Justice oF THE Peace (1771), passim; Martin, JusTICE OF THE PEACE (1791), 
passim; and Trigally v. Memphis, 6 Coldw. (Tenn.) 382, 385 (1869). 

For traces of the jurisdiction in Georgia, see Williams v. Augusta, 4 Ga. 509 
(1848). 
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English law-books and English-trained lawyers profoundly influ- 
enced the legal conceptions which dominated the colonies. The 
struggles with the Crown, in which they asserted their rights as 
Englishmen, had made the colonials a race of English legalists.**° 
Whatever may have been the antipathy to the common law and 
to English precedents in the earlier days, particularly in New 
England, later years professionalized the law and turned it to 
English sources, as the growing needs of the communities de- 
manded a more highly developed system of control than the 
contrivances, often appealed to as “ the law of God,” could fur- 
nish. Judges and lawyers were increasingly English-trained. 
English law-books were imported and copied.*** ‘When the 
Revolution came on,” Chief Justice Taft has told us in his fore- 
word to the roll of American members of the Inns of Court, 
“the legal atmosphere of every community was permeated with 
the principles and the methods of the Common Law. So it was 
that the lawyers of the Revolution who took part in the formation 
of the new Government brought to that great task a deep respect 
for, and a close knowledge of, the Common Law. . . . A number 
of the leaders of the various conventions and congresses that 
framed, adopted or launched the Constitution of the United 
States were trained in those legal nurseries [the Inns of 
Court].” **? The English law of law-books and lawyers, like 
the actual English law of the immigrants’ experience, recognized 
limits of effective legal action in the use of the jury in the trial of 
petty offenses. 

Four influences thus prevailed in the experience of the conven- 
tions and legislatures that drafted and ratified the clauses in the 
Federal Constitution providing for “trial by jury” against a 
doctrinaire or merely textual interpretation of these clauses. 
These influences should make us hesitate to attribute to the 

240 See Edmund Burke, Speech on Moving Resolutions for Conciliation with 
the American Colonies, March 22, 1775. 2 BuRKE, Works, 3 ed., 124. 

241 See WARREN, History OF THE AMERICAN Bar, 157. It is to be noted that 
the typical law-books published in the colonies themselves were manuals for jus- 
tices of the peace. Ibid. Weps, VircrniA JusTICE, was published in 1736; SrmpPson, 
SourH CaroLina Justice, in 1761; STarKE, VircIniA Justice, in 1774; Davis, 
NortH Caro.ina Justice, in 1774. And the colonial justice’s manuals were de- 
tived from Darton, Country Justice or Burn’s classic work. A frank abridge- 


ment of BurN, JUSTICE OF THE PEACE, was published in Boston in 1773. 
242 Jones, AMERICAN MEMBERS OF THE INNs OF CouRT, v-Vi. 
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framers the necessitous applicability of the legal paraphernalia 
of a common law jury to every exertion of penal law, whatever 
may be the degree of seriousness of the offense or the conse- 
quences to the offender. As Englishmen, they had lived under 
a law which withdrew a vast range of misconduct from the judg- 
ment of the jury. As colonists, they had studied law-books which 
recognized serious limits on jury trials and had lived under a 
system of law which gave their magistrates enough summary 
power to make “the man in the street” as well as the lawyer 
aware of its significance. As citizens of the new states, they had 
enshrined trial by jury in their bills of rights and deemed the 
continued practice of the summary power of their magistrate in 
minor offenses consistent with these new constitutional guaranties. 

The men who lived and shaped this experience proposed, 
drafted and ratified those provisions of the Federal Constitution 
dealing with trial by jury, the proper scope of which is our 
ultimate problem. 


VI 


The historic content of the constitutional guaranties of jury trial 
in penal enforcement and the environment in which these guaran- 
ties were framed must be our main reliance in their application, 
because their purposes were assumed rather than avowed, and 
their textual history furnishes a very meager gloss. The framers 
of Article III and the Sixth Amendment, so far as these con- 
cern the ambit of jury requirement, put into the interstices of 
their written words their experience and desires. These contem- 
porary assumptions and understandings have been the special aim 
of our search. The text dealt with living institutions which, to 
those breathing their atmosphere, it would have been superfluous 
to define. At all events, we find singularly little of what to the 
framers would have seemed elaboration of the obvious. To one 
in quest of contemporary explanations, the records are strikingly 
barren of material on the kind and range of proceedings sub- 
sumed by “trial of all crimes” in Article III, and by “all 
criminal prosecutions” in the Sixth Amendment. We must 
largely guess whether considerations of substance or style, deep 
meaning or minor factors of draftsmanship, determined the form 
of words which finally appeared in Article III and the Sixth 
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Amendment and governed their relation to each other. Because 
we must guess, we shall guess wisely to the extent that we identify 
ourselves with the mental habits and legal conceptions of the 
makers of those historic clauses. 

Article III has a very scanty history in the records of the 
Constitutional Convention. We know that the Committee on 
Detail deliberated between “trial of all crimes” and “ trial of 
all criminal offenses ” as phrasings of its purpose, and chose the 
latter.*** On the floor of the Convention a motion to substitute 
“trial of all crimes ” for the Committee’s choice prevailed with- 
out debate.*** The Supreme Court has expressed its authorita- 
tive surmise that the change was dictated by the desire of the 
Convention, having regard to the familiar terminology of Black- 
stone, to limit the requirement of a jury to the trial of “ serious 
offenses ”’: 


“Tf the language had remained ‘criminal offenses,’ it might have 
been contended that it meant all offenses of a criminal nature, petty as 
well as serious, but when the change was made from ‘ criminal offensés ’ 
to ‘crimes,’ and made in the light of the popular understanding of the 
word ‘crimes,’ as stated by Blackstone, it is obvious that the intent 
was to exclude from the constitutional requirement of a jury the trial of 
petty criminal offenses.” **° 


Certain it is that the framers did not mean to provide for jury 
trial in criminal cases under the new government beyond the 
established practice in their various states. The exclusion of 
“petty offense ” had been, as we have seen, the accepted doc- 
trine of the colonies and thereafter in the states, which drew the 
scope and limit of the jury trial vouchsafed by their bills of 
rights not from the varying phraseologies in which the jury re- 
quirement was expressed, but from the common stock of colonial 
experience. The makers of the Constitution took all this history 
and practice for granted. 





243 2 FARRAND, RECORDS OF THE FEDERAL CONVENTION, 144, 173, 187, 433. 

244 Ibid. 434, 438, 576, 601. The change here seems to have been merely in- 
cidental to the addition of a clause providing for the trial of offenses committed 
out of the state. See Madison’s notes on the Convention: “The object of this 
amendment was to provide for trial by jury of offences committed out of any 
State.” Ibid. 438. 

245 Schick v. United States, 195 U. S. 65, 70 (1904). 
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We need not be too surprised, therefore, if neither in the Con- 
vention, nor in the ratifying assemblies of the states, we find 
discussion of the bearing of the jury trial clause of the Federal 
Constitution on summary proceedings for “petty offenses,” so 
familiar to the states before and after their own constitutions. 
Men worried over the incidents *“° of the trial by jury that was 
guaranteed in Article III — whether the right to confront wit- 
nesses, the requirement of unanimity of verdict and of the vici- 
nage of the jury, were, in truth, implicit in the elliptic language 
of the Constitution, as its champions **’ had assured the country. 
But on the scope of trial by jury —that its safeguards applied 
only to “serious offenses”— there was evidently a common 
understanding, born of experience, which dispensed with discus- 
sion and needed no expression. 

But a textual problem is presented by the repetition of this 
guaranty in different language in the later Amendment, which, 
if the verbal change be significant, on familiar principle controls 
the earlier provision. The shift is from “trial of all crimes ” 
to “all criminal prosecutions.”’ The established purpose behind 
the adoption of the Sixth Amendment gives no hint that enlarge- 
ment of the scope of jury trial was contemplated. We know very 
definitely what was aimed at. Fears were to be allayed by a 
federal Bill of Rights.*** But concern over the extent of the do- 
main subject to the requirement of trial by jury was not one of 
these fears. The proposed amendments were to confirm estab- 
lished rights, not to create new ones. The Sixth Amendment, in 
particular, dealt with well-defined incidents of a jury trial, which 
were spelt out in detail and not trusted to the implications of 
Article III. The history of the matter has been summarized by 
Mr. Justice Harlan: 





246 2 FARRAND, Op. cit. 438; 3 ibid. 150, 221, 332. 

*47 3 ibid. 101, 297, 309, 332, 349. 

248 For the incessant demand that a Bill of Rights be incorporated in the frame 
of the Federal Government, see 2 FARRAND, op. cit. 587; 3 ibid. 144, 162, 256, 
273, 290, 297; 1 ANNALS oF ConcrESS, 432, 436-449. Madison, in introducing the 
“ propositions ” for the Bill of Rights, urged their adoption because it would be 
“highly politic, for the tranquillity of the public mind, and the stability of the 
Government, that we should offer something, in the form I have proposed, to be 
incorporated in the system of Government, as a declaration of the rights of the 
people.” 1 ANNALS, 440. 
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“ Those who opposed the acceptance of the Constitution said, among 
other things, that the words of that instrument, strictly construed, 
(Art. 3, §2,) admitted of a secret trial, or of one that might be in- 
definitely postponed to suit the purposes of the Government, or of one 
taking place in a State or district other than that in which the crime 
was committed. The framers of the Constitution disclaimed any such 
evil purposes; but in order to meet the objections of its opponents, and 
to remove all possible ground of uneasiness on the subject, the Sixth 
Amendment was adopted, in which the essential features of the trial 
required by section 2 of Article 3 are set forth.” **° 


The Sixth Amendment, that is, enumerates the elements of “ trial 
by jury ” in Article III; it does not extend the field of its opera- 
tion. We find not a trace of belief —either in the debates on 
the ratification of the Constitution, or in the Congress that 
adopted the Sixth Amendment —that jury trial covered “ petty 
offenses,” nor suggestion that the area of criminal cases in which 
the jury was to operate be widened. So far as purpose illumines, 
it is clear that the scope of trial by jury guaranteed by the 
Sixth Amendment is identical with the scope of jury trial in 
Article III. Evidence is wholly lacking of a desire for change. 

The matter could rest here but for occasional temptations to 
treat the Sixth Amendment as though it were an independent 
collocation of words rather than a formulation of history. Even 
a Supreme Court dictum has entertained the suggestion, arguendo, 
that petty offenses might be included in “all criminal prosecu- 
tions ” although not in “crimes.” *°° Such a hypothesis, drawn 
from the mere language of the Amendment, does not comport 
with its textual and congressional history. 

Madison drafted the original proposals for the first amend- 
ments.*** He met the criticisms of the generality of the jury 
trial provision in Article III with two “ propositions.” The first 
enumerated a series of safeguards for an accused, which critics 


eee 


249 Schick v. United States, 195 U. S. 65, 78 (1004). Cf. Robertson v. 
Baldwin, 165 U. S. 275 (1897); Callan v. Wilson, 127 U. S. 540, 549-50 (1888). 

250 Schick v. United States, 195 U. S. 70, 71. Cf. also the loose language in 
Ex parte Milligan: “‘ The sixth amendment affirms that ‘ in all criminal prosecutions 
the accused shall enjoy the right to a speedy and public trial by an impartial jury,’ 
language broad enough to embrace all persons and cases.” 4 Wall. (U. S.) 2, 123 
(1866). 

751 y ANNALS, 424, 433- 
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wanted to see in black and white, but made no reference to the 
jury: 


“In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, to be informed of the cause and nature of the 
accusation, to be confronted with his accusers, and the witnesses against 
him; to have compulsory process for obtaining witnesses in his favor; 
and to have the assistance of counsel for his defence.” *°? 


The second was a substitution for, by way of elaboration of, the 
sparse language of Article III: 


“That . .. the third clause be struck out, and in its place be 
inserted the clauses following, to wit: 

“ The trial of all crimes (except in cases of impeachments, and cases 
arising in the land or naval forces, or the militia when on actual service, 
in time of war or public danger) shall be by an impartial jury of 
freeholders of the vicinage, with the requisite of unanimity for con- 
viction, of the right of challenge, and other accustomed requisites; 
and in all crimes punishable with loss of life or member, presentment 
or indictment by a grand jury shall be an essential preliminary, pro- 
vided that in cases of crimes committed within any county which may 
be in the possession of an enemy, or in which a general insurrection 
may prevail, the trial may by law be authorized in some other county 
of the same State, as near as may be to the seat of the offence.” °** 


These were presented to Congress along with eight other “ prop- 
ositions.” 

But the Constitution had already become a revered document, 
and there was strong sentiment in Congress against “ mutilat- 
ing” *** its original form by altering the old articles, instead of 
effecting needed changes through independent amendments.” 
This sentiment prevailed. Thé origifal articles were left un- 
touched by the many “ propositions’ pressed upon Congress. 
The substance of the two Madison proposals that are our con- 





252 Ibid. 436. 

253 bid. 

254 Ibid. 714. 

255 Ibid. 424, 433 et seq.; 707 et seq. For vote, see ibid. 756, 760. Only the 
House proceedings are recorded in the Annals, because, it will be recalled, the 
Senate at this time sat secretly. 
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cern was recast into amendment form. The proposed elabora- 
tion of Article III became part of the new Bill of Rights: the 
grand jury principle became part of the Fifth Amendment,** 
while the requirement as to the locality of the jury as well as 
of the place of trial became part of the Sixth Amendment by 
requiring “a speedy and public trial” to be “by an impartial 
jury of the State and district.” *°’ The debates in Congress ig- 
nored any difference in significance in “ all criminal prosecutions ” 
of Madison’s first “ proposition ” and “ the trial of all crimes ” of 
his second “ proposition,” and fused the two “ propositions,” in 
part, as common requirements for “all criminal prosecutions.” 
In effect, therefore, Madison’s original first “ proposition,” which 
did not mention the jury, became a second clause in the Constitu- 
tion guaranteeing a jury, but, in its purpose dealing precisely with 
the same scope of jury trial as did the original provision of the 
Constitution.*** 





256 “No person shall bg held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the Militia, when in actual service in 
time of War or public danger; nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb; nor shall be compelled in 
any Criminal Case to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall private property be 
taken for public use, without just compensation.” 

257 “Tn all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district wherein 
the crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusa- 
tion; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the Assistance of Counsel 
for his defence.” 

258 See the language of the Virginia Supreme Court of Appeals in Brown v. 
Epps, 91 Va. 726, 735, 21 S. E. 119, 121 (1895): “It may be well to inquire here 
why the sixth amendment to the Constitution was adopted. Certainly it was not 
necessary in order to secure a trial by a jury; that had already been done, as we 
have seen by Article III., section 2, clause 3, of the Constitution, as originally 
framed, in language plain and emphatic. ... The sixth amendment, therefore, 
could not have been intended to secure a trial by a jury. It is equally certain 
that it was not the intention of those who insisted on its adoption to weaken or 
impair the right of trial by a jury. The motive for its adoption is, therefore, 
to be looked for in the other provisions of the amendment. For instance, that 
the accused shall enjoy the right to a jury trial in the State or district in which 
the crime shall have been committed, which district shall have been previously 
ascertained by law; the right to be confronted with witnesses against him; to 
have compulsory process for obtaining witnesses in his favor, and to have the 





974 HARVARD LAW REVIEW 


One detail, however, still demands explanation. Why should 
Madison, in his first “ proposition,” have used the phrase “all 
criminal prosecutions ” rather than the constitutionally sanc- 
tioned “ trial of all crimes” ? It is right to attribute purpose and 
not caprice to him; if not substantive purpose, at least the 
excuse of a literary preference which, from his point of view, is 
intelligible. The explanation likewise lies in history. Madison’s 
language was not his own. He took it from the Bill of Rights 
with which he was most familiar—that of his own Virginia.” 
A similar formula prevailed in Pennsylvania*® and Maryland ** 
as well as in Virginia. In all these states, as we have seen, its 
scope did not extend the requirement of jury trial to “minor 





assistance of counsel for his defense. It was to embed these rights into the 
organic law, rights not less sacred than that of a trial by jury, rights indeed 
necessary to the complete enjoyment of all the benefits of a trial by jury, that 
the sixth amendment was adopted. It does not alter or affect in any way the 
construction of Article III., section 2, clause 3.” e 

259 “That in all capital or criminal prosecutions a man hath a right to de- 
mand the cause and nature of his accusation, to be confronted with the accusers 
and witnesses, to call for evidence in his favor, and to a speedy trial by an 
impartial jury of twelve men of his vicinage, without whose unanimous consent 
he cannot be found guilty; nor can he be compelled to give evidence against 
himself; that no man be deprived of his liberty, except by the law of the land 
or the judgment of his peers.” Vircrnra Birt or Ricuts, § 8, adopted June 12, 
1776. 

260 “ That in all prosecutions for criminal offences, a man hath a right to be 
heard by himself and his council, to demand the cause and nature of his accusa- 
tion, to be confronted with the witnesses, to call for evidence in his favour, and a 
speedy public trial, by an impartial jury of the country, without the unanimous 
consent of which jury he cannot be found guilty; nor can he be compelled to 
give evidence against himself; nor can any man be justly deprived of his liberty 
except by the laws of the land, or the judgment of his peers.” PENNSYLVANIA 
Birt oF Ricuts, § 9, adopted Sept. 28, 1776. 

261 “ That, in all criminal prosecutions, every man hath a right to be in- 
formed of the accusation against him; to have a copy of the indictment or charge 
in due time (if required) to prepare for his defence; to be allowed counsel; to 
be confronted with the witnesses against him; to have process for his witnesses; 
to examine the witnesses, for and against him, on oath; and to a speedy trial 
by an impartial jury, without whose unanimous consent he ought not to be 
found guilty.” Maryzanp Brit or Ricuts, § 19, framed Nov. 11, 1776. (It was 
not submitted to the people.) 

See a copy of Pennsylvania model in the Declaration of Rights in the Constitu- 
tion of Vermont of 1777. Vermont at this time claimed to be an independent state 
although the claim was not recognized by Massachusetts, New Hampshire and 
New York, all of which states laid claim to the territory. 


. 
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offenses.” °°? In other words, the guaranty of a jury trial “in 
all criminal prosecutions”” meant no more than the requirement 
of a jury in “trials of all crimes.” The only change that Madison 
made in taking the Virginia, Pennsylvania or Maryland Bill of 
Rights for his first proposition was unmade by Congress. These 
Bills of Rights provided that the “speedy and public trial” 
should be “ by impartial jury.” Madison transferred the phrase 
into his second “ proposition ” for the elaboration of the original 
jury clause of Article ITI. 

What inferences are to be drawn from this history? Madison 
was charged with framing amendments to give specific expression 
to the implied incidents of the constitutional guaranty of trial 
by jury. Some part at least he had to cast in the form of a new 
bill of rights. What more natural than that a Virginia draftsman 
should find the apt phrasing for the rights of an accused ready- 
made in the formula with which he was most familiar, particu- 
larly when that formula had established itself in three important 
states. For the saké of keeping together all the material relating 
specifically to the characteristics of the jury, he transferred the 
phrase emphasizing the local character of the jury as found in 
his Virginia model to that article of the original Constitution 
which dealt with the jury problem. And Congress, pursuing with 
the local jury clause, as with all others, a policy of preserving 
unaltered the form of the original Constitution, transferred it 
back into the familiar clause of the Bill of Rights from whence it 
came, and then adopted the Sixth Amendment, in its final form, 
as adequately and familiarly expressive of the current concep- 
tions of trial by jury. Rearrangement and adaptation of familiar 
phrasing abundantly account for the use of “all criminal prose- 
cutions”’ rather than “all crimes” in the Sixth Amendment, 
without resorting to the violent assumption that Congress, though 
it left not a trace of its purpose, gave new scope to trial by jury. 


VII 


Until very recently the occasion for considering the dispensa- 
bility of trial by jury in the enforcement of the criminal law has 





262 Supra, pp. 954, 957, 962. 
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hardly presented itself to Congress, except as to the Territories *” 
and the District of Columbia, because, on the whole, federal 
offenses were at once very grave and few in number. The tradi- 
tional federal crimes obviously called for jury trial. What there 
was of minor criminal cases did not challenge the resources of 
the federal judiciary nor threaten the competence of its system. 
But the last two decades have progressively imposed upon the 
federal courts an intolerable amount of trivial business,” for 
which England and our own states usually prescribe summary 
proceedings. If our federal courts are to continue to subserve 
their special and difficult functions as national courts and media- 
tors between the Federal Government and the’ states, we must 
reconsider the nature and volume of criminal enforcement which 
can be wisely imposed upon them, as well as the modes by which 
they are to proceed. This is not, however, the place to urge cur- 
tailment in the output of legislation that tends to turn the federal 
district courts into police courts, as a more far-reaching and wiser 
remedy than restriction in the use of the cumbersome but socially 
important machinery of trial by jury. We are concerned solely 





263 See Schick v. United States, 195 U. S. 65, 71 (1004): “... it is a well- 
known fact that in many Territories organized by act of Congress the legislature 
has authorized the prosecution of petty offenses in the police courts of cities 
without a jury.” 

264 “The United States District Court [for the Southern District of New 
York] has had so many duties, both executive and judicial, added during the last 
quarter of a century that its usefulness has already been impaired. Unless there 
be relief, there is grave danger of its standing, as well as its effectiveness, being 
further diminished. In recent legislation there has been imposed upon it an 
immense amount of business of a trivial nature. ... They arise chiefly out of a 
great number of offenses of such small consequence that under existing law they 
are merely misdemeanors or in practice are treated as misdemeanors. Among 
these are numerous violations of the navigation, narcotic, postoffice, theft, pro- 
hibition and various regulatory statutes. Upon conviction in many of the cases 
only small fines are assessed. It has not been deemed worth while to segregate 
in the statistics the numbers of the cases of this kind, and it would be difficult 
to do so with accuracy. Nevertheless, it is certain that the proportion is great. 
The testimony of the judges, the court officials and the lawyers practicing in the 
federal courts alike substantiates this conclusion.” Report on Congestion of 
Business in the Federal Courts in the Southern District of New York, by 2 
Committee of the Association of the Bar of the City of New York, May 11, 
1926, p. 16. The congestion of business is of course heaviest in the federal courts 
for the Southern District of New York. Their condition represents the problem 
of judicial administration at its acutest. But these courts are sufficiently repre- 
sentative of tendencies in all the large cities of the country. 
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with the question of congressional power to withdraw the jury 
from the trial of offenses in the federal courts. Thus far we have 
considered only the historic sources for interpreting the control- 
ling constitutional provisions. But our problem has had some 
attention from the Supreme Court. Two cases have pointed 
directions. 

In Callan v. Wilson,” the Court had before it the constitu- 
tionality of a procedure applicable to the District of Columbia, 
whereby an accused was tried before a magistrate without a jury, 
but was allowed an appeal as of right to a court with a jury. 
Under this provision Callan was convicted of conspiracy, and 
sentenced to pay a fine of $25, or, in default, to suffer imprison- 
ment for thirty days. He refused to appeal and on habeas corpus 
challenged the constitutionality of the procedure. The Supreme 
Court held that (1) conspiracy is not within the category of 
“netty offenses ” which may be tried without a jury; (2) a trial 
for conspiracy is therefore within both Article III and the Sixth 
Amendment; (3) the provisions of both these clauses are violated 
by a procedure which refuses a defendant a jury trial until appeal 
after a conviction. The Court built on common-law foundations. 
Its references to the common law and colonial practice,”* and to 
the state decisions,” only serve to emphasize its explicit recog- 
nition that there are offenses for which a jury trial is not neces- 
sary either under Article III or Amendment VI. Callan v. Wilson 
merely holds that conspiracy is not one of these: 


“Without further reference to the authorities, and conceding, that 
there is a class of petty or minor offences, not usually embraced in 
public criminal statutes, and not of the class or grade triable at com- 
mon law with a jury . . . we are of opinion that the offence with 
which the appellant is charged does not belong to that class. A 
conspiracy such as is charged against him and his codefendants is 
by no means a petty or trivial offence. . . . It is an offence of a grave 
character, affecting the public at large, and we are unable to hold that 





265 127 U. S. 540 (1888). 

266 Ibid. at 552. 

267 Ibid. The court cites and quotes at length from Byers v. Commonwealth, 
42 Pa. St. 89 (1862) and State v. Glenn, 54 Md. 572 (1880), both of which have 
been discussed supra, pp. 957 and 961, as recognitions of the significance of colonial 
Summary jurisdiction. 
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a person charged with having committed it in this District is not 
entitled to a jury, when put upon his trial.” °° 


The recognition that there are “ offences called petty offences, 
which, according to the common law, may be proceeded against 
summarily ” *°° is emphasized in that it was made by Mr. Justice 
Harlan who, as is well known, entertained the deepest attach- 
ment to the institution of the jury as a safeguard of liberty.”” 
He derived the protection of a jury for conspiracy from the 
“ grave character, affecting the public at large,”’ of conspiracy, 
dealing with that crime empirically, and not attempting a me- 
chanical line between serious crimes and minor offenses. On the 
contrary, on a later occasion, he indicated the impossibility or, 
at the least, the inadvisability of drawing any such line, rather 
than leaving it to the familiar process of inclusion and exclu- 
sion.*” 

This brings us to the second litigation in which the Supreme 
Court had to consider the jury requirements of the Constitu- 
tion in petty criminal cases. Schick v. United States*’ was 
a prosecution for violating a provision of the Oleomargarine 
Act ** subjecting the offender “to a penalty of $50 for each 
offense.” The statute did not dispense with jury trial, but the 
defendant waived the jury and judgment went against him. On 
appeal, the jury waiver was not assigned as error, but suggested 
by the Supreme Court “and briefs were called for from the 
respective parties.” *"* The Court held that (1) the offense 
created by the statute was a “ petty offense”; (2) petty offenses 
were not “crimes” within Article III; (3) whatever rights the 
defendant might have under Amendment VI could be waived 
as to petty offenses. The opinion affirms the recognition by 
Callan v. Wilson that the common-law ‘distinction as to petty 





268 327 U.S. at 555. 

269 Tbid. at 557. 

270 See, e.g., his dissents in Hawaii v. Mankichi, 190 U. S. 197, 226 (1903), and 
Dorr v. United States, 195 U. S. 138, 154 (1004). 

271 Schick v. United States, 195 U. S. 65, 99 (1904). 

272 195 U. S. 65 (1904). 

278 “Sec. 11. That every person who knowingly purchases or receives for 
sale any oleomargarine which has not been branded or stamped according to law 
shall be liable to a penalty of fifty dollars for each such offense.” 24 Stat. 211. 

274 195 U.S. at 74. 
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offenses was infused into the Constitution, so as to withdraw 
them from the requirements of jury trial.*”° The opinion does, 
however, suggest a possible significance in the textual difference 
between the “all crimes ” of Article III and “all criminal prose- 
cutions ” of the later Sixth Amendment *** —a suggestion with 
which we have already dealt.*’ Plainly, the Court was not 
called upon to go beyond the facts of the case, and found it 
appropriate to dispose of them by indicating that whatever rights 
under the Sixth Amendment the accused may enjoy, he may of 
his own choice forego. 

The Supreme Court, therefore, has given emphatic recognition 
to the common-law and colonial exemption of “ petty offenses ” 
from the constitutional requirement of jury trial. The implica- 
tion of exemption is itself part of the Constitution. The core of 
the problem, so far as power of legislation goes, turns on what are 
“petty offenses.” Conspiracy, we know, is not a petty offense. 
But the Supreme Court has abstained from a catalogue of petty 
offenses. It has given us a technique for determination by 
reference to the body of common-law experience and has indi- 
cated, as criteria for present-day judgment, those considerations 
which color misconduct as~“‘ an offense of a grave character.” 


Necessarily here is room for reasonable differences of opinion — 
giving rise in the first instance to a considerable margin for 
legislative discretion.’ 





275 Ibid. at 70. Whatever legislation dispensing with jury trial in criminal cases 
may offend the requirement of “ due process” will inevitably be found within the 
protection of Article III and the Sixth Amendment. Therefore the due process 
dause of the Fifth Amendment may be eliminated from consideration. So far as 
state legislation dispensing with jury trial is concerned, see Natal v. Louisiana, 139 
U.S. 621 (1891). As to the broad limits, generally, of state powers in modifying 
traditional criminal procedure, see Twining v. New Jersey, 211 U. S. 78 (1908). 

276 Schick v. United States, supra, at 67. 

277 Supra, p. 968. 

78 In the Schick case the court indicated that “the nature of the offense and 
the amount of punishment prescribed rather than its place in the statutes deter- 
mine whether it is to be classed among serious or petty offenses, whether among 
crimes or misdemeanors.” 195 U.S. at 68., But the name by which the infraction 
of law is called in a statute, whether “ crime,” “ misdemeanor,” or “ offense” was 
deemed relevant in Mr. Justice Harlan’s dissent. 195 U. S. 67, 75. Cf. Katz v. 
Eldredge, 98 N. J. L. 125, 117 Atl. 841 (1922). Intimations by the Supreme 
Court as to allowable bounds for summary punishment are meager. According 
to the Schick opinion offenses carrying a fine of not less than one thousand or 
More than five thousand dollars, or imprisonment for not less than six months 
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VIII 


We have reached the end of the narrow inquiry which this 
paper proposed. The evidence has been summarized to indicate 
the common-law history of penal legislation which dispensed 
with the jury. Both in England and in the colonies a clear and 
unbroken practice — despite all uncertainties and reservations 
— emerges for two centuries preceding the Constitution. Many 
offenses were customarily tried solely by magistrates. These 
offenses were compendiously characterized as “petty.” But 
pettiness was not a rigidly fixed conception; demarcation between 
resort to jury trial and its dispensation was not mechanical. In 
subjecting certain conduct to the summary procedure of magis- 
trates, unguarded by the popular element, there was an exercise of 
moral judgment dividing behavior into serious affairs and minor 
misdeeds. The gravity of danger to the community from the mis- 
conduct largely guided the moral judgment; the wide repetition 
of the act, raising practical problems of enforcement, in part 
influenced the moral value which the com.nunity attached to the 
act. The apportioned punishment was both a consequence of 


the minor quality of the misconduct and an index of the com- 
munity’s moral judgment upon it. Broadly speaking, acts were 





nor more than three years “ obviously . . . must be classed among serious criminal 
offenses,” which “ can be prosecuted only by indictment.” 195 U. S. at 68. The 
dictum of Mr. Justice Harlan that a jury trial is necessary in every case where 
“punishment . . . involves or may involve the deprivation of the liberty of the 
citizen ” is clearly out of line with the authorities and the historic usage to which 
he refers. 

There are a number of lower federal court cases in which, following the 
Schick case, the bounds of a “ petty offense” have been considered. The follow- 
ing instances have been held within the “ petty offense” category: United States 
v. Praeger, 149 Fed. 474 (W. D. Tex., 1007), refusal to testify before military 
tribunal, penalty $500 or six months’ imprisonment or both; Frank v. United 
States, 192 Fed. 864 (6th Circ., 1911), misbranding under Food and Drugs Act, 
penalty $200; Ex parte Dunlap, 5 Alaska, 521 (Dist. Ct., 1916), selling liquor, 
penalty $2000 and two years in jail; Gay v. Cuevas Zequeira, 25 P. R. 566 
(Sup. Ct., 1917), violation of weights and measures law, penalty $50 or fifty days’ 
imprisonment. 

On the other hand, these have been held not “ petty offenses” : Low v. United 
States, 169 Fed. 86 (6th Circ., 1909), violation of excise laws, penalty $500 and 
two years’ imprisonment on one count, $500 on another count; Coates v. United 
States, 290 Fed. 134 (4th Circ., 1923), violation of prohibition act, penalties 
aggregating $1000 fine and twelve months in jail. 
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dealt with summarily which did not offend too deeply the moral 
purposes of the community, which were not too close to society’s 
danger, and were stigmatized by punishment relatively light. 
These general tendencies, both in England and in the colonies, 
represent the history absorbed by the Constitution. This history 
is illumined by specific instances and not definitively limited by 
them. It belittles the Constitution to crystallize it by the caprice 
of some statute which expressed the limit of punishment meted 
out in 1789 through summary procedure. 

This qualified requirement for jury trial in criminal cases, 
which alone is the traditional conception of trial by jury, invokes 
judgment and not mechanical tests in the use of common-law 
history in the life of the law today. We cannot exclude recogni- 
tion of a scale of moral values according to which some offenses 
are heinous and some are not. Nor can we escape differentiation 
between severity of sentences and relative lightness. We imply 
guiding considerations when we say that dumping ashes in the 
harbor of New York is drastically different from counterfeiting; 
sufficiently so, at all events, to justify different safeguards of 
procedure. To the discriminating judgment there is also a 
difference between a maximum of ten days in jail and the 


tisk of five years’ imprisonment. What about three months? 
What about six months? Here we reach the everlasting enigma 
in law and in life: When is far too far? But we need not be 
“troubled by the question where to draw the line. That is the 
question in pretty much everything worth arguing in the 


»? 279 


law... . Day and night, youth and age are only types. 
The history of the common law does not solve the problem of 
judgment which it raises in demonstrating that the guaranty of 
a jury did not cover offenses which, because of their quality and 
their consequences, had a relatively minor place in the register 
of misconduct. 

One can say with assurance, then, that so far as history is a 
guide those multitudinous infractions of the detailed rules of 
modern society which we significantly group as police regulations 
need not be enforced with all the paraphernalia of jury trial. 
The profound reasons for a popular share in the administration 
of criminal justice did not cover this extensive range of petty 





279 Irwin v. Gavit, 268 U. S. 161, 168 (1925). 
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offenses. Such is the verdict of the history that went into the 
Constitution. But it does not consider the influences which 
modify the sway of the common-law in the application even of 
constitutional clauses rooted in its history.**° Still less are we 
here concerned with the wisdom of doing what the Constitution 
allows. American social policy suffers all too much from the 
dictation of abstract questions of constitutional power. The his- 
toric availability of summary jurisdiction is by no means proof of 
its desirability in the enforcement of a particular law. That isa 
problem for statecraft, whatever may be the opportunities which 
the Constitution affords. But Congress should know the alterna. 
tives which constitutionally are open to it. Upon that subject, 
and that subject alone, this paper submits evidence. If it be 
lacking in the definiteness of a yardstick, we can only conclude 
by saying that history presents a body of experience expressive 
of the judgment of its time, but does not save Congress nor the 
Supreme Court from the necessity for judgment in giving past 
history present application. 
Felix Frankfurter. 


Thomas G. Corcoran. 
Harvarp LAw ScHOOL. 





280 See, e.g., Weems v. United St#tes, 217 U. S. 340, 373 (1910): “ Legisla- 
tion, both statutory and constitutional, is enacted, it is true, from an experience 
of evils, but its general language should not, therefore, be necessarily confined to 
the form that evil has theretofore taken. Time works changes, brings into exist- 
ence new conditions and purposes. Therefore a principle to be vital must be 
capable of wider application than the mischief which gave it birth. This is pecu- 
liarly true of constitutions. ... The future is their care and provision for events 
of good and bad tendencies of which no prophecy can be made. In the applica- 
tion of a constitution, therefore, our contemplation cannot be only for what has 
been but of what may be.” 

Equally pertinent is the famous language of Mr. Justice Holmes: “. . . when 
we are dealing with words that also are a constituent act, like the Constitution 
of the United States, we must realize that they have called into life a being the 
development of which could not have been foreseen completely by the most gifted 
of its begetters. It was enough for them to realize or to hope that they had 
created an organism; it has taken a century and has cost their successors much 
sweat and blood to prove that they created a nation.” Missouri v. Holland, 
252 U.S. 416, 433 (1920). 
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NEW YORK COLONIAL AND STATE LEGISLATION CONCERNING 
SUMMARY DISPOSITION OF PETTY OFFENSES 


I. THE CoLoNIAL PERIOD 


A. General Legislation 


1732 — Act reciting that many persons charged with petty crimes, 
being unable to give bail for their appearance at the Sessions, have 
been kept in jail, causing expense to the counties, loss to the family 
of the offenders and leading eventually to the escape of many offenders. 
Provides that if any person within certain counties be guilty of an 
offense under degree of grand larceny and be unable to furnish bail 
within 48 hours after commitment, he may be given corporal punish- 
ment not, however, extending to life and limb, by the justice who com- 
mitted him and 2 associates. 2 CoLONIAL Laws or NEw York, 933. 

1732 — Similar act applying to New York City. Trial by mayor, 
deputy mayor and recorder. 2 ibid. 766. 

1736— The above statutes reénacted. 2 ibid. 933, 920. 

1744 — Acts extending the legislation of 1732 over the entire colony 
and providing for imposition of fines not exceeding £3 in lieu of cor- 
poral punishment. 3 ibid. 377, 379. ‘ 

1762 — False pretenses (applying only to New York City). If un- 
able to furnish bail after 48 hours, corporal punishment not extending 
to life and limb; by any 3 of the aldermen or the mayor or recorder. 
4 ibid. 669. 

1768 — Taking personal property of value of less than £5 shall be 
treated as petty larceny and punishable under acts of 1744. 4 ibid. 
969. 

1774 — Act reciting benefits obtained from operation of petty crimes 
legislation and providing for its application not only where accused is 
unable to furnish bail but where, though able, he refuses to do so. 5 
ibid. 644. 

B. Social Offenses 


1665 — Forging false news; tos. for first offense, 20s. for second, 
40s. for third, and if unable to pay, 4 hours in the stocks or not more 
than 4o stripes; for fourth offense, to be bound to good behavior; 
before Court of Sessions or Governor and Council. 1 ibid. 45. 
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1665 — “‘ If anyone shall steal from another Coyne, goods, or Chat- 
tels to the value of ten shillings or upwards, he shall be whipped or 
pay such a fine as the Court shall Judge to sattisfie all Damages with 
Costs Charges of Court, and it is also left to the Discression of Court 
to appoint smaller matters or punishments for smaller offenses of that 
kind.” 1 ibid. 77. 

1685 — Drunkenness; £5 or 6 hours in the stocks in default of pay- 
ment; single justice. 1 ibid, 174. 

1685 — Sabbath breaking; 6s. 8d. or in default of payment, 2 hours 
in stocks; to use of town in which offense occurred; single justice or 
constable. 1 ibid. 173. 

1685 — Swearing; 1s. or if unable to pay, 3 hours in stocks or public 
whipping for children; single justice or mayor. 1 ibid. 174. 

1695 — Sabbath breaking; 6s. or in default, 3 hours in stocks, save 
for Indians, negroes and servants whe were to be given 13 lashes; 
single justice. 1 ibid. 356. 

1708 — Drunkenness or swearing; 3s. or in default, 4 hours in stocks 
for drunkenness and 2 hours for swearing; to use of poor; single justice. 
1 ibid. 617. 

1741 — Gaming by persons under 21 or apprentices, sailors or serv- 
ants in taverns; 6s. or in default, 6 days in jail; fine to be divided 
equally by informer and poor of district; single justice. (Same act 
imposed on innkeeper fine of £20, recoverable only in courts of record.) 
3 ibid. 194. 

1768 — Selling liquor at auction in certain counties; £5; half to 
informer, half to poor; single justice. 4 ibid. 1068. 

1772 — Lotteries; double the amount of the lottery and if this can- 
not be ascertained, £500; or in default of payment, imprisonment until 
payment is made; half to informer, half to treasurer of colony; 3 
justices with right of appeal to Sessions. Mere offering to sell tickets 
to the lottery penalized by fine of £10 before a single justice and 
apparently without appeal. 5 ibid. 351. 


C. Slaves and Servants 


1665 — “ No Servant either Male or Female shall either give sell or 
Truck any Commodity whatsoever during the time of theire service, 
under the penalty of fine or Corporal punishment, by warrant under the 
hand of two Justices of the Peace as the offense shall meritt.” 1 
ibid. 47. 

1730 — Selling liquor to slaves or taking goods from them in pawn; 
40s. or in default, 20 days; half to informer, half to poor; single 
justice. 2 ibid. 679. 
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1737 — Selling liquor to known servant; 4os*; to master or mistress; 
single justice. 2 ibid. 952. 


D. Indians 


1709 — Selling strong liquor to Indians in Albany county; £3 or in 
default, 20 days; half to informer, half to Corporation of Albany; 
before mayor or recorder of Albany or any 2 justices of the county. 
1 ibid. 657. Penalty increased in 1716 to £5 or in default 3 months 
imprisonment. 1 ibid. 888. 

1748 — Purchasing from Indians supplies furnished for use in war; 
£10; half to prosecutor, half to victim; mayor or recorder of Albany or 
single justice. 3 ibid. 729. 

1755 — Selling liquor to Indians in Albany county; £50 or in default, 
6 months; half to city or county, half to informer; before mayor or 
recorder of Albany or single justice. 3 ibid. 1096. 

1759— Buying or taking in pawn ammunition or clothing from 
Indians; £20 or in default, 3 months; half to informer, half to poor; 
single justice. 4 ibid. 349. 


E. Forests, Game and Fisheries 


1708 — Killing deer out of season; 30s. or in default, 30 days. 
Killing wild turkeys or chickens; 5s. or 5 days. Heath hens, partridges 
and quail; 2s. 6d. or 2% days. Half of each fine to informer, half to 
county; single justice. 1 ibid. 618. 

1710— Burning woods, trees and shrubs; 40s. or imprisonment until 
payment; half to treasurer of colony, half to victim; single justice. 
1 ibid. 716. 

1715 — Gathering oysters between May and September; 20s.; half 
to informer, half to poor; single justice. Same penalty for negro or 
Indian selling oysters in New York City at any time. 1 ibid. 845. 

1726 — Killing deer on island of Nassau; £10 or in default, 3 
months; half to informer, half to poor; single justice. 2 ibid. 323. 

1730 — Reénacts Act of 1715 in regard to oysters, adding forfeiture 
of equipment, and in case of negroes and Indians selling in New York, 
15 to 30 lashes in default of payment of fine. 2 ibid. 655. 

1741 — Killing deer out of season; 30s.; to informer; single justice. 
3 ibid. 196. Penalty raised to 40s. in 1750. 3 ibid. 778. 

1743 — Firing woods in certain counties; £5 or in default, 3 months; 
half to informer, half to poor; single justice. Also damages to person 
injured, which if less than 40s. might be recovered before a justice. 
3 ibid. 318. 





986 HARVARD LAW REVIEW 


1738 — Killing deer out of season; £3; half to informer, half to 
poor; single justice. For nonresidents, fine of £5 or in default, 3 
months. 4 ibid. 304. Same as to residents. 4 ibid. 1105. 

1762 — Making pits for trapping deer in certain counties; £5 or in 
default, 1 month; half to informer, half to poor; single justice, but 
prosecutor or defendant may have trial by jury of 6 freeholders. 
4 ibid. 688. 

1771 — Taking salmon from Hudson River; £10; to informer; single 
justice. 5 ibid. 211. 

1772 — Persons seen with seines or nets in fishing craft liable to fine 
of £5 before single justice. If they used the seines or nets, fine of £100 
in court of record. 5 ibid. 397. 


F. Occupations, Trades and Vagrancy 


1717 — Exporting raw hides; 20s.; half to informer, half to colony; 
single justice. 1 ibid. gt. 

1721 — Vagrancy; mayor or single justice may return vagrant with- 
out sureties to last abode. 2 ibid. 56. 

1737 — Unlicensed peddlers; £30; single justice. 2 ibid. 998. Act 
of 1759 raises fine to £50 and provides for division between informer 
and colony. 4 ibid. 388. 

1766 — Peddling prohibited in certain districts; £5 or in default, 
3 months; half to informer, half to poor; single justice. 4 ibid. 925. 

1760 — Physician practising in New York City without license; £5; 
half to informer, half to poor; mayor, recorder or alderman “in a 
summary way.” 4 ibid. 455. 

1770 — Unlicensed peddlers; £10; half to informer, half to poor; 
single justice “in a summary way.” 5 ibid. 68. 

1773 — Bakers not using merchantable flour; 4s. for each offense; 
single justice “in a summary way.” 5 ibid. 545. 

1773 — Selling goods in New York City at night by auction or out- 
cry; £5; half to informer, half to poor; single justice “in a summary 
way.” 5 ibid. 547. 


G. Malicious Mischief and Use of Firearms 


1751 — Breaking glass lamps in city of New York; £20 or in de- 
fault, 3 months; damages to owner of lamps, balance divided equally 
between informer and poor; mayor or single justice. 3 ibid. 855. 

1763 — Hunting with firearms on another’s land in New York City; 
20s. or in default, 3 months; half to informer, half to poor; any mem- 
ber of Council, justice of the supreme court, mayor, recorder or alder- 
man. 4 ibid. 748. 
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1771 — Breaking outside fixtures in house in New York, Albany or 
Schenectady; £10 or in default, 1 month; half to informer, half to 
poor; single justice. § ibid. 237. 

1771 — Discharging firearms on New Year’s Eve, January first or 
second, in certain counties; 20s. or in default, 1 month; single justice. 
5 ibid. 244. 


II. UNDER THE STATE GOVERNMENT 


CONSTITUTION OF 1777 


“XTII: . . . no member of this State shall be disfranchised, or de- 
prived of any rights or privileges secured to subjects of this State by 
this constitution, unless by the law of the land, or the judgment of 
his peers. 

“XLI: ... trial by jury, in all cases in which it hath heretofore 
been used in the colony of New York, shall be established and remain 
inviolate forever. . . .” 


CHAPTER I OF THE LAws OF 1787 


“(2) That no citizen of this State shall be taken or imprisoned or 
be disseised of his or her freehold or liberties . . . or exiled . . . but 
by lawful judgment of his or her peers or by due process of law. 

“ (3) That no citizen of this State shall be taken or imprisoned for 
any offence . . . unless it be by indictment or presentment of good and 
lawful men of the same neighborhood where such deeds be done... . 

“(4) That no person shall be put to answer without presentment 
before justices, or matter of record, or due process of law according 
to the law of the land... .” 


A. General Legislation 


1785 Laws, c. 40—In any case where mayor, recorder or alderman 
of New York City had authority under colonial laws to inflict corporal 
punishment, they may now commit to house of employment or Bride- 
‘well for not more than 6 months. Also authorizes commitments of 
vagrants and prostitutes. 

1785 Laws, c. 47 — False pretenses (applying only to New York 
City). Reénacts Act of 1762 and authorizes punishment not extending 
to life or limb or not more than 39 lashes, or imprisonment in the 
Bridewell for not more than 6 months. 

1787 Laws, c. 31 — Disorderly persons may be committed by a 
single justice to house of correction for not over 6 months, 
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1787 Laws, c. 65— Reénacts colonial statute of 1744 and author. 
izes imposition of fines not exceeding £10 in lieu of corporal punish. 
ment. 

B. Social Offenses 


1787 Laws, c. 15 — Disorderly conduct at elections; not more than 
30 days; election inspectors. 

1787 Laws, c. 97 — Offering copper coins of known inferior quality 
or weight; 5 times their value; single justice. But if forfeiture 
amounted to more than £6, in court of record. 

1788 Laws, c. 6— Forcible entry; £5 or imprisonment until pay- 
ment; single justice. 

1788 Laws, c. 42 — Sabbath breaking; 6s. or in default, 2 hours in 
the stocks; mayor or single justice. Same with smaller fines for pro- 
fanity and drunkenness. 


C. Forests, Game and Fisheries 


1785 Laws, c. 31 — Killing deer in Suffolk out of season; £5 or in 
default, 3 months; half to informer, half to poor; single justice. Same 
fine but no imprisonment for firing woods. 

1786 Laws, c. 39 — Reénacts Act of 1772 in regard to fishing with 
some modifications. 


D. Occupations, Trades and Vagrancy 


1780 Laws, c. 40— Unlicensed inns and taverns; £100; half to 
informer, half to poor; single justice by summary procedure. 

1780 Laws, c. 43 — Price fixing, engrossing, etc.; single justice but 
with right of jury of 6 freeholders. 

1781 Laws, c. 27 — Unlicensed selling of liquor by private persons; 
£10; half to informer, half to poor; single justice. 

1781 Laws, c. 39 — Peddling in certain districts; £10 or in default, 
3 months; half to informer, half to poor; single justice. 


E. Malicious Mischief and Use of Firearms 


1785 Laws, c. 81 — Firing guns for New Year’s celebration; 40s. 


or in default, 1 month; half to informer, half to poor; single justice. 

1786 Laws, c. 43 — Firing guns in New York City; 20s. or in de- 
fault, 10 days; all to poor; single justice. 

1787 Laws, c. 66— Malicious destruction of outside fixtures in 
certain cities; not more than £10 or in default, 2 months; half to be 
used for buying new fixtures and surplus to overseer of poor, other 
half to informer; mayor, recorder, alderman or single justice. 
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APPENDIX B 


PENNSYLVANIA COLONIAL AND STATE LEGISLATION CON- 
CERNING SUMMARY DISPOSITION OF PETTY OFFENSES * 


I. THE COLONIAL PERIOD 


A. General Legislation 


1682 — Provision that magistrates may fine or imprison in their dis- 
cretion when both penalties are provided. CHARTER AND LAWS OF THE 
PROVINCE OF PENNSYLVANIA, 1682-1700, p. 107. 

1700 — “‘ Whereas many times, persons for misdemeanors, the fine 
of which is but small, being presented by the grand jury . . . have 
been put to great charges by reason of the fees have accrued thereon: 
For prevention whereof, Be it enacted . . . That where the fine doth 
not exceed 20s. one or more Justices of the Peace, upon due proof or 
being committed in his or their presence may determine and give 
judgment, in every such case, and issue warrants . . . to levy the said 
fine upon the offender’s goods . . . ; or may commit the offender to 
prison as the law shall direct or require, except in such cases where 
the law leaves the fine to the discretion of the county court.” 2 Star. 
AT L. OF PA., c. 21. 

1700 — Provides that there shall be no appeal from judgment of the 
justice of the peace when the debt or demand sued on is under 4os. 
Ibid., c. 36. 

1705-06 — Same provision reénacted. Jbid., c. 130. 

1705-06 — Provision that anything which may be determined by a 
justice of the peace shall not be presentable by a grand jury. Jbid., 
C. 129. 

1715 — Provision like c. 36 reénacted. (Repealed 1810.) 3 zbid., 
C. 211, 

1735-36 — Giving justices of the peace cognizance of actions for 
debt or other demands from 4os. to £5, and providing for an appeal 
to a jury on giving security. 4 ibid., c. 341. 

1742~-43 — Same provision. /bid., c. 355. 

1745-46 — Provides that debts and other demands up to £5 may 
be recovered before a justice of the peace. Appeal to a jury trial 
provided for. 5 ibid., c. 365. 


*(c) denotes a procedure of “ conviction” and “fine”; (qt), a penal “re- 
covery ”’; (d), an action of debt. 
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B. Disorderly Conduct 


1682 — Provides that one justice of the peace may commit to work- 
house for 3 days for “ being clamorous, scolding or railing.” CHARTER 
AND LAWS OF THE PROVINCE OF PENNSYLVANIA, 1682-1700, p. 
115. (c). 

1683 — One justice of the peace may impose 5s. fine or 5 days im- 
prisonment for drunkenness or for swearing profanely. Jbid. 133. (c). 

1693 — One justice of the peace may punish scolding by 3 days at 
hard labor or 1 hour in the pillory or 5s. fine. Jbid. 198. (c). 

1700 — Swearing and cursing; 5s. or 5 days for the first offense; 
10s. or 10 days for the second; single justice may convict. 2 STAT. AT 
L. oF Pa., c. 44. (Cc). 

1705-06 —§1: Violations of the Sunday law; 20s. fine; single 
justice. (c). ; 

§ 3: Tavern keeper selling drink on Sunday; tos.; single justice. 
Ibid.,c. 119. (Cc). 

1735 —Sheltering persons from other colonies who have not ac- 
quired a settlement in Pennsylvania; 20s. or 10 days in default; one 
half to prosecutor; 2 recorders of Philadelphia may convict. 4 ibid., 
c. 336, § 2. (c). 

1745-46 — Profane swearing; 5s. or 5 days for first offense, ros. or 
1o days for later offenses; single justice. 5 ibid., c. 369. (c). 

1766 — (Local law applying only in Philadelphia). 

§12: 2 magistrates may commit a disorderly person to workhouse 
for 3 months. (c). 

§ 13: One may commit a vagabond for 3 months. 7 ibid., c. 
534. (c). 

1767 — (Local law of Philadelphia). 

§ 4: One magistrate may commit a vagrant, dissolute and dis- 
orderly person to workhouse for 1 month. Jbid., c. 552. (c). 

1767—§1: One justice may commit vagrant or disorderly person 
to workhouse or jail for 1 month. (c). 

§ 3: Provides for an appeal to the next general Quarter Sessions, 
“ whose order thereupon shall be final.” Jdid., c. 555. 

1770—§4: Harboring an apprentice; 20s. a day; to the master 
to be recovered as are debts under £5. Jbid.,c. 616. (d). 

1774 — Firing guns without reasonable occasion; 1os. Allowing 
them to be fired at one’s house; 20s. Imprisonment in default; single 
justice. 8 ibid.,c. 705. (Cc). 
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C. Public Health and Safety 


1700 —§ 1: Firing chimneys to clean them or allowing them to 
become foul so as to take fire; 4os. 
§ 2: Failure to keep swab and buckets in house; ros. 
§ 3: Smoking tobacco in the street; 12d. 
§4: Keeping more than 6 pounds of gunpowder in a building; 
£10. 
A single justice may convict for any of these offenses. 2 ibid., c. 
54. (C). 
1701 — Provisions similar to chapter 54. Jbid.,c. 110. (c). 
1710-11 — Selling or exposing squibs, rockets and other fireworks; 
40s. on conviction before single justice on confession or the affirmation 
of 2 witnesses. IJbid.,c. 174, §6. (c). 
1721—§1: Heating pitch or turpentine except in specified places; 
£5; 2 justices. 
§3: Chimney ordinance; 20s.; single justice. 
§ 4: Selling fireworks without license; 5s.; single justice. 
In all these, one half of fine to prosecutor or informer. 3 ibid., c. 
245. (Cc, qt). 
1757—§1: Officer failing to execute warrants for wagons for 
troops; £5; 2 justices. 
§2: Hindering execution of such warrants; 20s. to 40s.; 2 jus- 
tices. 
§ 3: Innkeeper neglecting to keep sufficient hay for troops; 4os.; 
2 justices, to be recovered as are debts under 4os.; one half to in- 
former. 5 ibid.,c. 421. (d). 
1758 — § 48: Civil officer quartering troops in private house with- 
out owner’s consent; 20s. to aggrieved party; single justice. (d). 
$68: Civil officer refusing to billet soldiers; £5; single justice. 
Ibid., c. 433. (Cc). 
1759 — §§ 48 and 68 contain similar provisions. Jbid., c. 441. 
1762 — (Local Law). Penalties for violating act for keeping streets 
and sewers clean. 
§ 26: Fines under £5 recovered before single justice; imprison- 
ment in default. 6 ibid., c. 480. (d). 
1763 — (Local Law). 
$8: Dumping refuse in street; 5s.; destroying barriers protecting 
street; 205. 
$12: Using vehicles of excessive size or weight in city; £5. 
All penalties under £5 under this act could be recovered like debts 
under £5. Appeal according to usual practice for debts between 4os. 
and £5. Ibid., c. 485. (d): 





992 HARVARD LAW REVIEW 


1763 — Violations of act providing for wagons for troops; 4os,: 
single justice. Jbid.,c. 500. (d). 
1769 — Various provisions for fines for use of streets, etc. 
§ 23: Fines under £5 could be recovered before a single justice, 
imprisonment in default. 7 ibid.,c. 594. (d). 


D. Injuries to Property 


1701 — Larceny of goods worth less than §s.; a single justice may 
convict and punish by whipping of 15 lashes. 2 ibid., c. 107. (c). 
1720-21 —Larceny of property worth less than 5s.; 15 lashes or 
not more than 20s.; 2 justices; a freeman may appeal to court of 
record with jury trial, giving security for his appearance. 3 ibdid., c. 
243. (c). 
1750-51 —§ 11: Wilfully breaking or extinguishing street lamps; 
40s.; single justice. 
§ 20: Wilfully breaking pump handles; £5 first offense, £10 
second. 
§21: Penalties under £5 may be recovered on conviction before 
single justice. 5 ibid., c. 389. (c). 
1756 — §$ 11, 21 and 22 like §§ 22, 20 and 21 of c. 389. Jbid.,c. 
411. (c). 
1765—§ 19 like § 11, c. 389. §21 like § 21, c. 389. 6 ibid. c. 
528. (c). 
1771—§10: Breaking pumps, etc.; £5 first offense, £10 second; 
recoverable on conviction before single justice. 8 ibid., c. 636. (c). 


E. Fish and Game Laws 


1721—§1: Killing deer out of season; 20s.; one half to informer 
on conviction before single justice. 
§ 3: Shooting on another’s land without permission; 1os.; same 
disposition; single justice. 
§ 4: Shooting fowl in the streets of Philadelphia; 5s.; half to 
informer on conviction before single justice. 
Imprisonment in default of payment of any of these fines. 3 ibid, 
c. 246. (c, qt). 
1749-50 — Killing deer out of season; 40s.; half to informer; con- 
viction before single justice. 5 ibid., c. 383. (c, qt). 
1760—§3: Killing deer out of season; £3; half to informer; 
conviction before single justice. 
§ 5: Shooting on another’s land without permission; 4os.; similar 


provisions as to fine. 
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$6: Shooting fowl in Philadelphia; 4os.; same disposition. 
§7: Hunting on Sabbath; 4os.; same disposition. 6 ibid., c. 
456. (c, qt). 

1761 — Various fishing regulations; fines up to 40s. to be recovered 
according to usual procedure for debts below that amount. /Jbid., 
c. 463. (d). 

1766 — §1: Taking oysters in summer; oysters to be forfeited on 
conviction before a single justice. 

§2: Taking rock fish below a certain size; same penalty. 7 ibid., 
€.§35- (Cc). 

1771 — Regulation of use of seines in Schuylkill; fines up to £5; 
half to informer on conviction before single justice. 8 ibid., c. 621. 
(c, qt). 

1771 —§4: Erecting any obstruction to passage of fish in certain 
streams; £5 or 3 months, apparently alternative; half of penalty to 
informer. (c, or qt). 

$5: Destroying weirs, dams, etc.; 1os.; half to informer on con- 
viction before single justice. (c, qt). 

$6: Hindering anyone tearing down unauthorized dams, £5; to 
be recovered before single justice. Jbid., c. 627. (Cc). 


F. Regulations of Trades and Business 


1700 — Using weights and measures not inspected and marked; 5s.; 
single justice. 2 ibid., c. 373. (Cc). 

1700 —§ 1: Selling leather not marked by inspectors; leather to 
be forfeited; 2 justices. Jbid.,c. 374. (c). 

1712-13 —§2: Failure to account for and to pay taxes on retail 
sales of liquor; £5 or imprisonment in default; 2 justices. (c). 

§3: Selling liquor without license; £5; one third to person in- 

forming; 2 justices. 3 ibid.,c. 199. (qt). 

1718 — § 1 like § 2, c. 199 (c); § 2 like § 3, c. 199, except that pen- 
alty for second offense made £10 (qt). Jbid., c. 223. 

1718 — Selling liquor above price fixed; first offense, 1os., second, 
40s.; single justice. (c). Jbid., c. 235. 

1719 —§ 4: Failure to account for liquor tax; 20s.; failure to enter 


| Name with collector before selling; £5. 


$9 provides that these forfeitures may be enforced before 2 jus- 
tices and appeal is allowed to the “ justices of the peace of the quarter 
session who are hereby empowered and authorized to hear and deter- 
mine the same and whose judgment shall be final.” Jbid.,c. 239. (d). 
1721 —§ 3: Selling liquor on credit to minor; first and second of- 
fense, 20s.; third offense, £5; half to father or master; single justice. 
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$4: Selling liquor to Indian or negro servants; 20s., first of. 
fense, other offenses, 30s.; half to master; single justice. Jbid., ¢, 
244. (d). 

1721-22 — Regulations as to tanning and sale of leather. 

§9: All penalties under 40s. may be enforced by a single justice. 
Ibid., c. 247. (d). 

1722—§4: Selling liquor without entering name; £5. 

§5: Failure to account for taxes; 4os., first offense, £5, second 
offense. 

§6: Collector refusing to act; £5. 

$10: These fines enforceable before 2 justices. 

$14: Half to informer. Jbid.,c. 251. (d). 

1722-23 —§1: Failure to mark flour casks; 5s. 

§ 2: Exporting flour improperly packed; ros. 

§ 3: Fraud or cheat in packing; £5. 

§ 8: Fines under 4os. recoverable as are debts under that amount. 
Ibid.,c. 252. (d). 

1722 — Selling liquor in cask holding less than marked capacity; 
1os.; half to informer; single justice. Jbid., c. 260. (d). 

1722-23 § 1: Grinding unmerchantable wheat; 35s.; single jus- 
tice. (d). 

§ 4: Counterfeiting brand marks; £5, first offense, £10, second; 
imprisonment and pillory for third offense; single justice. (c). /bid, 
Cc. 271. 

1724-25 — Penalties for violations of regulations for exportation of 
flour. 

§11: Fines under 4os. to be recovered as debts under that 
amount; one half to informer. 4 ibid., c. 282. (d). 

1725-26—§1: Selling liquor within 2 miles of iron furnace with- 
out permit; 40s.; one half to prosecutor; or 20 days imprisonment in 
default; on conviction before 1 justice. Jbid., c. 293. (c, qt). 

1727-28—§9: Violation of regulations as to packing beef for ex- 
port; penalties under 4os. to be recovered as are debts under that 
amount. Jbid., c. 295. (d). 

1729-30 —§ 4: Retailing liquor without license; £5; one half to 
prosecutor; 2 justices; appeal to “ the justices of the peace of the ger- 
eral quarter sessions of the peace, which court is empowered to deter- 
mine the same.” Jbid., c. 313. (d). 

1730-31 — Violation of certain regulations as to construction 0 
bakers’ shops; first offense, 20s., second offense, 40s.; to be recovered 
on complaint made before single justice; appeal to court of common 
pleas. IJbid., c. 322. (d). 
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1729-30 — § 1 like c. 293. Jbid.,c. 344. (c, qt). 

1751-52 —§2: Refusal by baker to allow clerk of market to ex- 
amine bread; £5; one-third to clerk; recoverable before single justice. 
5 ibid., c. 394. (d). 

1761—§1: Acting as waggoner or carter or porter in Philadelphia 
without license; 5s. 

§ 2: Failing to number wagon; 5s. 

§ 3: Refusing work when not engaged; 5s. 

§ 4: Charging price higher than one fixed; 5s. 

§ 5: Allowing horses to go faster than trot; 1os. 
§ 6: Allowing horses to run at large; 15s. 

One-third of all these penalties to informer or prosecutor; to be 
sued and recovered before single justice; imprisonment in default. 6 
ibid., c. 459. (c, qt). 

1761 — Violation of bread-baking regulations; fines up to £5; one- 
third to clerk of market; single justice. Jbid., c. 460. (d). 

1766—§1: Carter using wagon in Philadelphia, exceeding a cer- 
tain size or weight; maximum fine, £5; to be recovered as are debts not 
exceeding £5. 7 ibid.,c. 537. (d). 

1770 — Regulations of carters; fines up to ros: 

§ 8: Half of fines to informer or prosecutor; imprisonment in de- 
fault; single justice. Jbid.,c. 615. (d). 

1772 — Violations of regulations as to bread baking; fines up to 
£5; to be recovered as are debts not over £5. Jbid.,c. 641. (d). 

1772 — Violation of regulations as to chimney sweeps; penalties up 
to 20s.; recoverable before single justice. 8 ibid.,c. 648. (d). 

1774 — Violation of regulations for packing of shad and herring for 
exportation. 

§9: Penalties up to £5 to be recovered as are debts under £5. 
8 ibid., c. 703. (d). 


G. Miscellaneous 


1750-51 —§2: Promoting horse races or shooting matches, with- 
out license; 4os. first offense, £3, second. 
§ 3: Entering into such match without license; £3, first offense, 
£5, second. 
§ 4: Selling liquor at vendue; £4, first offense, £5, second. 
These fines recoverable before single justice; imprisonment in de- 
fault; one half to informer. 5 ibid., c. 388. (c, qt). 
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II. UNDER THE STATE GOVERNMENT 


A. General Legislation 


1776 — “ Trial shall be by jury as heretofore.” Pa. Constitution, 
. 2,§25. 9 Stat. aT L. oF Pa., c. 597. 

1777 — Continues the old laws in force. Jbid., c. 737. 

1777 — Justices of the peace may exercise all powers enjoyed by 
justices under the laws in force, May 14, 1776. Jbid., c. 739. 

1779—§1: Gives justices jurisdiction of actions of debts and 
other demands up to £50 in such manner as they formerly had of 
claims from 4os. to £5. 

§ 2: Provides that claims under £5 shall be determined as debts 
under 40s. formerly were and that the court of common pleas shall 
have no cognizance of such claims. Jbid., c. 862. 

1781 — Repeals c. 862. 10 ibid., c. 935. 

1784 — Provides that justices shall have jurisdiction of actions for 
debts and other demands not over £10 as they did in case of claims 
between 4os. and £5. 11 ibid., c. 1116. 

1785 — Repeals c. 1116, saying that it is “ contrary to the spirit of 
the Constitution ” in not providing for an appeal to a jury. The jus- 
tices are given the same jurisdiction as provided by c. 1116, but an 


appeal to a jury is allowed. Ibid., c. 1160. 


B. Disorderly Conduct 


1778 — Reviving and continuing in force c. 635. 9 ibid., c. 792. 
(c). 
1779—§1: Violation of Sunday law; £3; on conviction before 
1 justice; imprisonment in default. (c). 
§2: Swearing; ros. or 5 days in default; 1 justice. 
§ 3: Drunkenness; ros. or 5 days in default; 1 justice. Jbid., 
c. 833. (Cc). 
1786—§1: Violation of Sunday law; 30s. or 6 days in default; 
summary conviction before 1 justice. 
$2: Swearing; 5s.; 1 justice. 
§ 3: Drunkenness; 5s.; single justice. 12 ibid., c. 1248. (c). 


C. Public Health and Safety 


1783 —§ 42: Violation of local laws as to streets, sewers, and water 
pipes; penalties up to £5 are to be recovered before single justice. 11 
ibid., c. 1031. (d). 
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1787 — §§ 10, 44: Violation of local laws as to streets, sewers, etc. ; 
penalties up to £5 to be recovered before single justice or burgess; 
imprisonment in default; party aggrieved may appeal to the Court of 
General Quarter Sessions of the Peace; procedure on appeal to be like 
that on appeals from judgments of justices in cases of debts and de- i 
mands. 13 ibid.,c. 1315. (d). 











D. Injuries to Property 


1786 —§4: Statute repealing c. 243, which provided for trial of 
petty larceny before justice without a jury; reciting that this form of 
trial is improper since the Constitution. 12 ibid., c. 1241. 










E. Fish and Game Laws 






1777 — Reénacts colonial statute (c. 621) regulating fishing in the 
Schuylkill. 9 ibid., c. 747. (c, qt). i 
1781 —§3: Using certain brush nets in the Schuylkill; £20; one 
half to informer; on conviction before 2 justices. Hindering anyone i 
destroying such nets; £50; one half to informer; on conviction before 4 
2 justices. : 
§4: Fishing with seine during closed season; £10; one half to 
informer; single justice. 10 ibid., c. 930. (c, qt). 
1785 —§1: Violation of regulations as to use of nets; £5; one half t 
to informer; on conviction before 2 justices. 
§3: Fishing on Sunday; £5; recovered as above. 
§5: Erecting fish dams or pounds; £20; recovered as above. 11 
ibid.,c. 1092. (c, qt). i 
1785 —§1: Regulations as to use of seines; £5 or two months 
imprisonment (alternative); single justice. 
§6: Fishing at night; £10; single justice. Jbid.,c. 1146. (c). 
1786 —§ 3: Doubles fines provided by c. 1146, but provides for 
appeal to quarter sessions with trial by jury. 12 ibid., c. 1211. 
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F. Regulations of Trades and Business 


1777 — Provides that tavern keeper shall be subject to same liabili- 
ties as under colonial law. 9 ibid., c. 743. 

1778 —§ 4: Selling specified articles at prices higher than those 
fixed by law; the goods or their value to be forfeited to the person 
suing; single justice if under £5. Jbid.,c. 795. (d). 

1779 — Regulations as to chimney sweeps; fines up to £15; single 
justice. 10 ibid., c. 867. (d). 

1779—§9: Writing or printing advertisements of forbidden auc- 
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tions; £500; one half to person suing; recoverable summarily before 
single justice as are debts below £50. 

§ 10: Peddling by one capable of bearing arms; forfeiture of 
goods; single justice if below £50 in value. J/bid.,c. 870. (d). 

1781 —§16: Violation of regulations as to export of flour; fines 
under £5 to be recovered as are debts below that amount. bid, 
c. 936. (d). 

1784—§3: Refusal by peddler to show license; 20s.; half to in- 
former or person suing; single justice. 11 ibid.,c. 1090. (d). 


G. Miscelianeous Offenses 


1777—§10: Refusal to take continental or state bills; forfeiture 
of amount refused; recoverable before a single justice if less than £5 as 
are debts under that amount. 9g ibid., c. 738. (d). 
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APPENDIX C 


MARYLAND COLONIAL AND STATE LEGISLATION CONCERNING 
SUMMARY DISPOSITION OF PETTY OFFENSES * 


I. THE COLONIAL PERIOD 


A. General Legislation 


1638 — An Act for the Authority of Justices of the Peace. “.. . the 
offences following in this Act may be heard and determined by the 
Leiutenant Generall for the time being or by any one of the Councill or 
by any one haveing Commission for the peace under the great Seal of 
this Province and the offender may be convicted by the view or hearing 
of the Judge or confesion of the Offender or Evidence of the fact or by 
the testimony of one wittness to which purport every of the said Judges 
aforenamed shall have power by vertue of this Act to grant a warrant or 
warrants to the Sherrif high Constable or tithling man for the appearing 
of any partie or parties offending . . . and to commit any offender to 
prison till he submitt himself to good order or find Security for his good 
abbearance and to take and demand recognisances to that purpose and 
to keep a Record of all fines and sentences . . . and to doe use and 
exercise all or any other the same or the like powers and jurisdictions 
within this province and the limits of his Commission (in crimes and 
offences against the law of this Province) as any Justice of Peace in 
England useth or of right may or ought to use by Vertue of his Com- 
mission for the peace.” 1 MARYLAND ARCHIVES, PROCEEDINGS AND 
Acts OF THE ASSEMBLY OF MARYLAND, 52. 

The above Act enumerated the following offenses as punishable by 
justices of the peace: ; 

1 Threatening to harm the person or goods of another; imprison- 
ment until finding of sureties. 

2 Residing among Indians without consent of the Lord Pro- 
prietary; imprisonment until finding of sureties. 

3 Swearing; 5 pounds of tobacco or 1s. to the Lord Proprietary. 

4 Drunkenness; 30 pounds of tobacco or 5s. to Lord Proprietary, 
or whipping or other corporal punishment at discretion of justice. 

5 Fornication; public whipping or fine as the Lieutenant General 
and Council shall impose. 

6 Adultery; same penalty, but “a more painful whipping or 


’ . (c) denotes a formal state prosecution; (qt), a penal “ recovery ”; (civ), a 
Civil suit 
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grievous fine.” (This and the preceding offense were soon made pun- 
ishable in the county courts where a trial by jury could be had.) 

7 Refusal properly to care for servants; imprisonment until find- 
ing of sureties. Servant freed if offense repeated. 

8 Refusal of servants to perform lawful command; public whip- 
ping or other correcting at discretion of justice. 

9 Labor on Sabbath or other holy days; 30 pounds tobacco or 
5s. payable by master who orders his servant to work. 

10 Eating flesh in Lent or on other days forbidden by English law; 
5 pounds tobacco or Is. 

11 Raising an alarm without cause by shooting of guns; 10 pounds 
tobacco for each shot to Lord Proprietary; 20 pounds for not answer- 
ing alarm. 

12 Fishing with seines or other unlawful nets; forfeiture of the net 
to the complainant. 1 MARYLAND ARCHIVES, PROCEEDINGS AND ACTS 
OF THE ASSEMBLY OF MARYLAND, 53, 54. 


B. Disorderly Conduct 


1642 — Drunkenness; 100 pounds tobacco; to colony; servants to be 
set in stocks for 24 hours on default of payment. 1 ARCHIVES, 1509. 
(c). 

1642 — Swearing; 5 pounds tobacco; to colony. Jbid. (c). 

1650 — Drunkenness; 100 pounds tobacco; to colony. Jbid. 286. 
(c). 

1658 — Drunkenness; 100 pounds tobacco; one half to informer, 
one half to colony; 6 hours in stocks on default. Jbid. 375. (qt). 

1678 — Sabbath breaking; 100 pounds tobacco; to use of poor. 
3 ibid. 52. (c). 

1692 — Same as preceding statute. 13 ibid. 426. (c). 

1696 — Same as preceding statute. 19 ibid. 419. (c). 

1696 — Swearing; 2s.; to colony; or 2 hours in stocks on default. 
38 ibid. 82. (c). 

1698 — Swearing; 5s.; to colony; or 2 hours in stocks on default. 
Ibid. 119. (c). 

1699 — Swearing; 5s.; to poor of county. 22 ibid. 524. (c). 

1704 — Same as preceding statute. 26 ibid. 322. (c). 

1715 — Swearing; 2s. 6d. for first offense, 5s. for each offense there- 
after; to colony; 1 to 3 hours in stocks or 5 to 39 lashes on default. 
30 ibid. 244. (c). 

1715 —Drunkenness; 5s.; to colony; or 2 hours in stocks on de- 
fault. Ibid. 246. (c). 
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1723 — Drunkenness; 5s.; to county. 1 Dorsey, Laws or Mary- 
LAND, 1840 ed., 66. 

1723 — Swearing; 2s. 6d. for first offense, 5s. for each offense there- 
after; to county. Jbid. (c). 

1725 — Selling liquor near Quaker meeting; offender committed to 
prison until removal of booth and bound over until next session of 
county court. 35 MARYLAND ARCHIVES, 428. (c). 

1747 — Same as preceding statute. 1747 MARYLAND SESSION Laws, 
44. (C). 

1747 — Setting up booths for sale of liquor near Quaker meeting; 
same punishment. Jbid. 44. (c). 

1747 — Selling liquor to servants or slaves; 20s. Ibid. 44. (qt). 


C. Promotion of Public Health, Safety and Convenience 


1728 — Failure to register births, marriages and burials; fine. 36 
MARYLAND ARCHIVES, 277. (Cc). 

1730— Failure to register births, marriages and burials; penalty 
one half to county, one half to informer. 37 ibid. 184. (qt). 

1732 — Raising stock in town limits; 1oo pounds tobacco; to 
schools. Ibid. 516. (qt). 

1732 -+ Same as preceding statute. Jbid. 544. (qt). 

1733 — Same as preceding statute. 39 ibid. 124. (qt). 

1745 — Raising stock in town limits; 5s.; to schools. 1745 MArRy- 
LAND SESSION Laws, 8. (qt). 

1747 — Allowing swine outside of enclosure in designated town; 
10s. for each swine. 1747 ibid. 30. (qt). 

1747 — Same as preceding statute. Ibid. 39. (qt). 

1748 — Same offense; 5s. 1748 ibid. 2. (qt). 

1753 — Failure to advertise finding of stray boat; 50s. to party 
aggrieved. 1753 ibid. 58. (qt). 

1753 — Dumping into harbor; £5; one half to prosecutor, one half 
tocolony. 1753 ibid. 70 (civ). 


D. Regulation of Vagrancy and Slaves and Servants 


1671 — Persons found in county other than their own without pass 
and unable to explain their presence to the satisfaction of the justice 
could be committed by him until they could explain their presence or 
until they were claimed by their masters. 2 MARYLAND ARCHIVES, 
299. (c). 

1676 — Same as preceding. 2 ibid. 524. (c). 
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1692 — Same as preceding. 13 ibid. 451. (c). 

1704 — Slaves carrying guns on master’s .land without license; whip. 
ping and forfeiture of gun. 26 ibid. 261. (c). 

1709 — Persons imprisoned for vagrancy may not be held over 6 
months. If unable to pay imprisonment fee, they shall serve the sheriff 
as many days as they were imprisoned. (c). They must also pay 200 
pounds tobacco to informer or if unable to do so, give 20 days’ service. 
27 ibid. 472. (qt). 

1717 — Stealing by slaves; whipping. 33 ibid. 112. (c). 

1723 — Refusing to aid constable in supressing slave meeting; free- 
men, roo pounds tobacco; one half to informer, one half to county; 
slaves, 39 lashes. 34 ibid. 731. (qt, c). 

1723 — Negro striking white man; ears cropped. Jbid. (c). 

1723 — Encouraging negroes to gather; 1,000 pounds tobacco. /bid. 
(qt). 

1723 — Permitting negroes to own horses, cattle, etc.; 500 pounds 
tobacco and forfeiture of stock. Jbid. (qt). 

1748 — Permitting slaves to remain absent from masters; 100 
pounds tobacco an hour up to 600 pounds; one half to master, one 
half to school; whipping up to 39 lashes on default. 1748 MARYLAND 
SESSION Laws, 21. (qt). 

1748 — Slaves or servants harboring others; 39 lashes. Jbid. (c). 


1753 — Permitting slaves to stay aboard vessels; 20s. per hour for 
each slave; to master. 1753 ibid. 57. (qt). 


E. Regulation of Tobacco Trade 


1704 — Exceeding gauge of hogsheads; roo pounds tobacco; half to 
informer, half to Crown. 26 MARYLAND ARCHIVES, 331. (qt). 

1704 — Packing green tobacco; same penalty. Jbid. (qt). 

1711 — Exceeding gauge of hogsheads; penalty one half to informer, 
one half to county. 38 ibid. 129. (qt). 

1716 — Exceeding gauge of hogsheads; hogsheads forfeited to in- 
former. Jbid. 199. (civ). 

1717 — Failure to mark hogsheads; unmarked hogsheads forfeited 
to informer. 36 ibid. 507. (civ). 

1747 — Receiving uninspected tobacco on vessel; tobacco forfeited; 
30 pounds tobacco penalty. Jbid. (qt). 

1747 — Receiving tobacco in bulk on vessel; £7. ros. penalty. bid. 
(qt). 

1747 — Person navigating sloop unlawfully carrying tobacco; 39 
lashes. Jbid. (c). 

1747 — Owning servant convicted a second time under above act; 
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30s. per cwt. of tobacco and 7s. 6d. for each day servant was violating 
law. Ibid. 2. (c). 

1753 — Receiving tobacco in bulk on vessel; 3s. per cwt. up to £7, 
recoverable before 3 justices. 1753 MARYLAND SESSION Laws, 2. 
(qt). 
eo 53 — ‘Servant or other person navigating” sloop unlawfully 
carrying tobacco; 39 lashes. Ibid. (c). 

1753 — Master of servant twice convicted of this offense; 30s. 
Ibid. (c). 

1753 — Non-attendance by tobacco inspector; 7s. 6d.; to party ag- 
grieved. Ibid. 4. (qt). 

1753 — Inspector feigning sickness; 40s.; one half to informer; re- 
coverable “ as in case of small debts.” Jbid. 5. (civ). 

1753 — Failure by inspector to redeem notes for tobacco; penalty up 
to 120 pounds tobacco; to party aggrieved. Jbid.6. (qt). 

1753 —Inspector engaging in tobacco business; 50s.; one half 
to informer; recoverable ‘“‘as in case of small debts.” Jbid. 23. 
(civ). 

1753 — Failure of inspector to maintain inspection house properly; 
£5; one half to informer. /bdid. 46. (qt). 


F. Regulation of Other Trades 


1735 —Ordinaries charging excess rates; 50s.; one half to informer, 
one half to colony. 39 MARYLAND ARCHIVES, 288. (qt). 

1735 — Extending sailors more than 5s. credit; debt forfeited; 20s. 
fine; one half to informer, one half to colony. Jbid. 292. (qt). 

1735 — Selling liquor to slaves and servants; 1os.; to master. /bid. 
(civ). 

1737 — Ordinaries charging excess rates; 50s.; to colony. 42 ibid. 
131. (civ). 

1737 —Extending sailors more than 5s. credit; 20s.; half to in- 
former and half to colony. Jbid. 134. (civ). 

1745 — Establishing standard gauge for barrels to prevent fraud; 
2s. 6d. and forfeiture of barrel of different content. 1745 MARYLAND 
SESSION Laws, 15. (qt). 

1745 — Illegal pork packing; 1os. for every barrel so packed. Ibid. 
16. (qt). 

1745 — Exposing illegal barrels for sale; pork, 1os.; tar, 5s. bid. 
(qt). 

1745 — Importing such barrels into colony; 1os. Jbid. 17. (qt). 

1746 — Ordinaries charging excess rates; 50s.; recoverable by party 
aggrieved. 1746 ibid. 12. (civ). 
1746 — Ordinary maintaining disorderly house; suspension by 2 
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justices upon complaint until next session of county court. Jbid. 13, 
(c). 

1746 — Selling liquor to sailors on credit; 20s.; one half to in- 
former. Ibid. 14. (qt). 

1746 — Entertaining slaves or servants; 1os.; to master. Jbid. 15. 
(civ). 

1756— Liquor retailer failing to make entry with tax collectors; 
£20; recoverable by debt, bili, plaiiut or information before single jus- 
tice with an appeal to justices of next county court. 1756 ibid. 12. 

1756 — Failure to appear to give evidence; £5. Jbid.12. (qt). 

1756—Collector retailing liquor; £40; recoverable by debt, bill, 
plaint or information; one half to informer. Jbid. 13. 

1756 — Persons not retailers consuming without having first entered 
excise; £20; by debt, bill, plaint or information. Jbid. 14. 

1756 — Billiard table owners failing to account to constable; £5. 
Ibid. 16. (c). 

1756— Constables failing to make returns of fines collected; és. 
Ibid. (c). 

1756 — Selling horses without certificate; £5; one half to informer. 
Ibid. (qt). 

1757 —Selling liquor without license; 30s.; one half to informer. 
1757 ibid. 6. (civ). 

1757 — Selling liquor at horse races; same penalty. Jbid.7. (civ). 

1757 — Selling liquor along roads; same penalty. Jbid. (civ). 

1770 — Dealing in victuals out of market; 1os., 20s. 1770 ibid. 
(Nov. Sess.), c. 4. (civ). 


G. Miscellaneous Statutes 


1712 — Prohibiting fishing with spears and lights; 200 pounds of 
tobacco a night, 100 pounds a fish; one half to informer, one half to 
colony. 29 MARYLAND ARCHIVES, 197. (qt). — 

1730 — Killing of wild deer out of season; 400 pounds tobacco; one 
half to informer, one half to school. 37 ibid. 177. (qt). 

1730 — Unexplained possession of dead deer; same penalty. bid. 
(qt). 

1730 — Purchasing dead deer from Indians; same penalty. Ibid 
(qt). 

1748 — Failure of county clerk to perform duties; 600 pounds 
tobacco; one half to prosecutor. 1748 MARYLAND SESSION LAws, 9- 
(civ). 

1752 — Refusal by mother of bastard child to discover father; 305.; 
to be committed until giving of security against child’s becoming 4 
public charge. 1752 ibid. 5. (c), 
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II. UNDER THE STATE GOVERNMENT 







A. General Provisions 





1776 — Provisions for trial by jury in the Maryland Declaration of 
Rights. 

“3. That the inhabitants of Maryland are entitled to the common i 
law of England, and the trial by jury according to the course of that i 
law. 

“9. That in all criminal prosecutions, every man hath a right 

. . . to a speedy trial by an impartial jury, without whose unanimous 

consent he ought not to be found guilty. 

“21. That no freeman ought to be taken or imprisoned, or dis- ' 
seized of his freehold, liberties or privileges, or outlawed, or exiled, or 
in any manner destroyed, or deprived of his life, liberty or property, 
but by the judgment of his peers, or by the law of the land.” 

1777 — “ That all fines, penalties and forfeitures, directed and im- 
posed by any of the laws now in force, and all fines, penalties and for- 
feitures, which shall hereafter be inflicted and imposed, and no mode 
of recovery or application shall be directed, shall and may be recovered 
in manner following, to wit: Where sum doth not exceed five pounds 
current money, the same shall and may be recovered, with costs, in 
the name of this state, and the informer, before any one justice of the 
peace of the county where the offense shall be committed . . . and 
where any fine, penalty or forfeiture, shall be recovered before a justice 
of the peace, such justice shall either commit the offender to the public 
gaol till payment to the sheriff of the county, or by warrant to any 
constable, shall direct ” execution on the offender’s goods or chattels. 
Constables shall pay one half the sums so recovered to the informer 
and one half to the sheriff who shall pay the sum to the treasurer of 
his shore for the use of the state. Sums exceeding five pounds re- 
coverable in county courts by action of debt, bill, plaint or information. 
1777 MARYLAND SEsston Laws (Feb.), c. 6. 

1782 — All penalties, fines and forfeitures, the manner of recovery 
of which is not directed by statutes and which do not exceed £5, shall 
be recovered before single justice for the use of the state. Sums ex- 
ceeding that amount recoverable by action of debt, bill, plaint or in- 
formation. 1782 ibid. (Nov.), c. 17, § 31. 




























B. Disorderly Conduct 

1778 — Gambling; £7. 10s.; commitment until giving sufficient secur- 
ity for good behavior for 6 months; appeal to justices of next county 
court. 1778 ibid. (Nov.), c. 6, §6. (c). 
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C. Promotion of Public Health, Safety and Convenience 


1779 — Swine and geese running at large; forfeiture one half to 
informer. 1779 ibid., c. 33. (civ). 

1779 — Permitting such stock to be at large; £5. Jbid. (qt). 

1782 — Scavenger failing to perform contract; 25s. 1782 ibid. 
(Nov.), c. 17, §9. (qt). 

1782 — Failure to sweep rubbish into gutters; 5s. Jbid., § to. 
(qt). 

1782 — Leaving ashes on pavements; 20s. Jbid., § 11. (qt). 

1782 — Throwing down rubbish; ss. Jbid., §13. (qt). 

1782 — Distillers and butchers permitting odors, etc.; 35s. Jbid., 
§ 14. (qt). 

1782 — Failure to dispose of carcasses; 30s. Jbid.,§15. (qt). 

1782 — Putting filth in river; 40s. Jbid., §16. (qt). 

1782 — Using narrow wheels on vehicles; £5. Jbid., § 33. (qt). 

1782 — Using narrow wheeled dray; £5; one half to informer. /bid., 
§ 34. (civ). 

1782 — Building encroaching on street; 30s. Jbid., § 68. (qt). 

1783 — Wharves juiting into channel; £100; recoverable as in case 
of debt not exceeding five pounds. 1783 ibid., c. 24, §9.. (civ). 

1783 — Casting ballast into channel; £50 to be recovered in the same 
way. Ibid.,§12. (civ). 

1784 — Breaking street lamps; £3. 1784 ibid., c. 2, §9. (civ). 

1785 — Building wharves in Annapolis; penalty imposed by mayor 
to use of city. 1785 ibid.,c. 26,§ 4. (qt). 

1787 — Failure to provide fire buckets; 7s. 6d.; for use of town. 
1787 ibid., c. 4, $3. (qt). 

1787 — Felling trees in road; £5. Jbid., c. 23, §14. (qt). 

1787 — Building fence across public road; 1os. for each 24 hours 
obstruction. Jbid. (qt). 

1787 — Evading tollgates; 20s.; slaves to be whipped up to 10 lashes 
and master to pay 10s. Jbid., c. 3,§27. (qt). 

1788 — Stock running at large; 5s. for each beast; to informer. 
1788 ibid. (Nov.), c. 3. (qt). 

1788 — Safety regulations for ferries; £10. IJbid., c. 33. (c). 


D. Regulation of Vagrancy and Slaves and Servants 


1785 — Persons guilty of disorderly conduct; to be committed by 
magistrate upon complaint to workhouse up to 3 months unless secur- 
ity be given for good behavior for 6 months. 1785 ibid., c. 15, § 15. 


(c). 
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1785 — Selling liquor to or trading with inmates of workhouse; 
£10; one half to informer. Jbid., § 18. (qt). 

1787 — Committing disorderly persons to workhouse; same as statute 
of 1785. Ibid.,c. 11,§ 15. (c). 

1787 — Committing vagrants to workhouse for 3 months. /J/bid., 
§16. (c). 

1787 — Same as two preceding statutes, but for a different county. 
Ibid., c. 16, §§ 15, 16. (Cc). 

1787 — Overseer of poor allowing inmate abroad without proper 
badge. Ibid.,§17. (qt). 

1788 — Vagrants in Baltimore county may be committed by 2 
justices for one year unless good security be given. 1788 ibid., c. 11, 
§1o. (Cc). 

1788 — Provisions for commitment of disorderly persons and va- 
grants as in statutes of 1787. 1788 ibid. (Nov.), c. 14, §§ 15, 16, 18; 
c. 15, §§ 15, 16, 18. (Cc). 

1789 — Provisions for commitment of vagrants as in statute of 1788. 
1789 ibid. (Nov.), c. 44, §§ 24, 25. ' 


E. Regulation of Tobacco Trade 


1780 — Failure of commissioners to meet; 800 pounds tobacco. 
1780 ibid., c. 14, § 7.. (qt). 

1780— Failure of inspector to attend inspection; 100 pounds 
tobacco; to party aggrieved. Jbid., § 17. (qt). 

1780 — Taking tobacco in bulk on vessel; 240 pounds tobacco per 
cwt. Ibid.,§29. (qt). 

1780 — Refusal of inspector to deliver tobacco notes; double value 
of notes up to 1200 pounds;, to party aggrieved. Jbid., § 33. (qt). 

1780 — Delivery of notes before delivery of tobacco; 800 pounds 
tobacco. Jbid., § 37. (qt). 

1780 — Falsely swearing to loss of certificate; 240 pounds tobacco 
per cwt.; to party aggrieved. Jbid., § 43. (qt). 

1780 — Buying trash tobacco; 4 pounds tobacco per pound pur- 
chased. Ibid., § 60. (qt). 

1780 — Justice neglecting duty; 800 pounds tobacco. Jbid., § 67. 

1780 — Setting fire near warehouse; 600 pounds tobacco. /J/bid., 
§77. (qt). ‘ 

1780 — Servants setting fire near warehouse; 39 lashes. Jbid. (c). 

1780 — Any of the above penalties not exceeding 800 pounds tobacco 
may be recoverable before justices of the peace; penalties in excess of 
that amount, recoverable in debt before county court. Jbid., § 9. 
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1787 — Failure by inspector to deliver tobacco notes properly; 
double value of notes; to party aggrieved. 1787 ibid.,c. 10. (civ). 


F. Regulation of Other Trades 


1777 — Refusing to take bills of credit; penalty equal to amount of 
bills offered; recoverable before magistrate where amount is under £5. 
1777 ibid.,c. 9, § 10. (civ). 

1781 —- Use of bad flour casks; 2s. 5d.; recoverable as in case of 
small debts. 1781 ibid., c. 12, §6. (civ). 

1781 — Use of underweight casks; 2s. for each pound underweight. 
Ibid., § 7. (civ). 

1781 — Exporting casks with broad arrow; sos. /bid.,§15. (civ). 

1783 — Buying provisions out of market; 20s. 1783 ibid., c. 11, 
§5. (civ). 

1783 — Selling out of market; 10s. Jbid., § 6. (civ). 

1783 — Slaughtering cattle in market; 7s. 6d. Jbid.,§7. (civ). 

1783 — Selling blown meat; 20s. Jbid., § 8. (civ). 

1763 — Keeping horses under market; 2s. 6d. Jbid., § 11. (civ). 

1783 — Neglect of duty by market clerk; 5s. Jbid.,§ 10. (civ). 

1784 — Buying out of market; 50s. 1784 ibid., c. 2, §3. (civ). 

1784 — Servant buying out of market; 25s.; payable by owner. 
Ibid. § 4. (civ). 

1784 — Selling out of market; 25s. Jbid.,§ 5. (civ). 

1784 —Slaughtering near market; 1os. Jbid., § 6. (civ). 

1784 — Keeping horses under market; 5s. /bid.,§7. (civ). 

1784 — Trading in uncorded wood; 5-1o0s. Jbid., §15. (civ). 

1784 — Refusal of woodcorders to cord; 1os. Jbid., §18. (civ). 

1784 — Retailer of liquor selling while under suspension; 4os. recov- 
erable before two justices. Jbid.,c. 7,§9. (qt). 

1784 — Using bad measure; 20s. Jbid., § 10. (qt). 

1784 — Selling on Sunday; gos. Jbid., § 12. (qt). 

1787 — Buying out of market; 15s. 1787 ibid., c. 31, § 3. (civ). 

1787 —Servants buying out of market; 15s. payable by master. 
Ibid., § 4. (civ). 

1787 — Selling out of market; 15s. Jbid.,§ 5. (civ). 

1787 — Slaughtering stock in market; tos. /bid., $6. (civ). 

1787 — Keeping horses under market; ros. Jbid., $7. (civ). 

1788 — Engrossing in Baltimore county; 30s. first offense, £5 there- 
after. 1788 ibid., c. 17, §2. (qt). 

1788 — Offering goods for sale outside shops; same penalty. /bid., 


§ 3. (qt). 
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1789 — Selling insufficiently baked bread; £5; one third to clerk of 
market, two thirds to poor. 1789 ibid., c. 8, § 4. (qt). 

1789 — Adulterating flour; £5. Jbid.,§7. (qt). 

1789 —Slaughtering cattle in Chestertown market; 20s. Jbid., c. 
19, §2. (qt). 

G. Military Measures 

1777 — Harboring deserters or buying arms; 20 dollars; all to in- 
former or to county in absence of informer; 3 months in jail on de- 
fault of payment within 5 days. 1777 ibid., c. 2, §6. (c). 

1777 — Breaking and searching without warrant; £20; to party 
aggrieved. Ibid.,§7. (qt). 

1777 — Failure of constable to enforce above provisions or of person 
whose assistance is sought by constable; 20s.; one half to informer. 
Ibid., § 8. (qt). 

1777 — Failure of recruiting officer to make adjustment for recruit- 
ing servant’s time; £10 to master. Jbid., c. 3,§3. (qt). 

1777 — Refusal by justice to issue impressment for carriages for 
troops; penalty up to £15; one half to county; one half to informer. 
Ibid., c. 4, § 2. (qt). 

1777 — Refusal by constable to execute impressment; same penalty. 
Ibid. (qt). 

1777 — Refusal to furnish impressed carriages; same penalty. bid. 
(qt). 

1777 — Officer exceeding impressment powers; same penalty; pay- 
able to person aggrieved; offender to be committed until payment. 
Ibid., § 10. (qt). 

1777 — Refusal to billet soldiers; penalty up to £5; one half to 
informer, if there be one; otherwise, all to state. Jbid., c. 14, §9. 
(qt). 

1777 — Failure by clerk, minister or preacher to read act against 
Tories; £5; recoverable by informer. Jbid., c. 20, §20. (qt). 

1777 — Refusal to deliver public arms; penalty of treble value of 
such arms. 1777 (2nd Sess.) ibid., c. 17, § 26. (qt). 

1782 — Masters or mates of vessels concealing seamen in service of 
State; £20. 1782 ibid.,c. 3. (c). 

1782 — Persons convicted of above offense shall be deemed as en- 
tered in service of state for 3 years as seamen and shall receive wages 
as such. Ibid., c. 3. (c). 

1782 — Persons harboring deserters shall be deemed as entered in 
army for 3 years. ZJbid., c. 58, §11. (c). 
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H. Miscellaneous Statutes 


1781 — Mothers of illegitimate children to be committed until giving 
security to indemnify county from charges for support of such children 
or until the mothers discover the fathers; fathers of such children to be 
committed until giving of security for appearance before county court. 
1781 MARYLAND SESSION Laws (Nov.), Cc. 13. 

1782 — Leaving county to avoid assessment; commitment until pay- 
ment of 30s. and costs. 1782 ibid. (Nov.), c. 6, $47. (c). 

1785 — Killing of wild deer by slaves; 39 lashes for slaves, £10 for 
master of slave. 1785 ibid., c. 29, $5. (c). 
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APPENDIX D 


VIRGINIA COLONIAL AND STATE LEGISLATION CONCERNING 
SUMMARY DISPOSITION OF PETTY OFFENSES * 


I. THE PRE-REVOLUTIONARY PERIOD 
A. Offenses of a Social Nature 


1. Liquor Offenses. 


11 Wm. 3, Act 1 —Drunkenness; 5s. or 50 pounds of tobacco; to 
church wardens; in default 10 lashes; one or more justices. The same 
penalty attached to a failure to attend church once in 2 months without 
a good excuse for not attending. 

4 ANNE, c. 30—,Drunkenness; 5s. or 50 pounds of tobacco; to 
church wardens; “ any so offending for every such offense being law- 
fully convicted by the oath of witness shall forfeit and pay for every 
offense; ” one or more justices. 

10 GEO. 2, c. 25, § 2: Selling liquor in quantity less than 2 gallons; 
20s.; to informer; single justice. 

18 GEO. 2, c. 33, $10: Selling liquor to Indians on credit and 
taking security in form of pledge; 20s.; to informer; single justice. 

22 GEO. 2, c. 30, §6: Ordinary open to sell liquor on days of 
worship; two justices may close the place and certify the offense to the 
court; to remain closed pending the trial. 

§ 3: Excessive price for liquor; 1os.; to informer; single justice. 


2. Other Offenses. 


11 Wm. 3, Act 1— Profanity; 5s. or 50 pounds of tobacco; to 
church wardens; one or more justices. 

4 ANNE, c. 30, §4: Profanity; 5s. or 50 pounds of tobacco; to 
church wardens; in default 10 lashes; one or more justices. 

18 GEO. 2,c. 2, §2: Same as above. 

18 Gro. 2, c. 5, §3: Gaming; £5 and offender committed to jail 
till he procured sufficient security for his good behavior for 12 months; 
single justice; appeal to next court to be held in the same county. 

22 GEO. 2, c. 31, §6: Ordinary keeper permitting gambling; £5; 
to the poor; one justice; appeal as above. 

* This legislation is scattered through Hentnc, Statutes at Larce through 
1790. A few of the procedural variants have been noted to illustrate how little the 


colonial legislator apparently was concerned with clean-cut distinctions in the way 
punishments for petty offenses were meted out. | 
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B. Offenses of an Economic Nature 


22 Car. 1, Act 11— Miller charging excessive price or using im- 
proper weights and measures; such penalty as commissioner or coun- 
cillor thinks fit. 

8 Car. 1, Act 1 — Planting more tobacco than the law allows; com- 
missioners may cut down the excess. 

4 ANNE, c. 39, §2: Obstructing highways; 10s.; to informer; 
single justice. 

§ 4: Refusal to work on roads; 1os.; to informer; single justice. 

§ 6: Failure of surveyor to perform duties; 5s.; td informer; 
single justice. 

§ 10: Failure to clear rivers and creeks as directed; 15s.; to in- 
former; single justice. Felling tree into creek and not removing it; ros. 
for first offense, 15s. for second offense; to informer; single justice. 

8 Geo. 1, c. 6, §2: Absence of sailor from ship without leave of 
master; 5s. for each offense to master or crew; if not paid, to be 
deducted from future wages and 10 lashes; single justice. 

§ 3: Sailor’s failure to deliver goods from boat; on complaint and 
proof made, 20 lashes; single justice. 

§ 4: Disobedience by sailors; 3 months’ pay to master; if nature 
of offense requires it, such corporal punishment as the justices shall 
see fit in addition; if payment not made, 39 lashes; two justices. 

8 Gro..1, c. 7 — Failure to pull up hedges set in river; 200 pounds 
of tobacco; to informer; if not pulled up after such conviction, 100 
pounds more of tobacco; to informer; single justice. 

12 Geo. 1, c: 7, §3: Felling trees across stream and failing to re- 
move them; 15s. for each tree; to informer; single justice. 

8 Geo. 2,c. 12, §1: Killing deer out of season; 15s. for each deer; 
to informer; if not paid, committed to jail till paid; “‘ before any justice 
of the peace of the county where the offense shall be committed on 
conviction by oath of one sufficient witness.” 

§ 2: If deer killed by a slave or servant, 15 lashes; single justice. 

10 GEo. 2, c. 11, § 7: Refusal by surveyor to make tobacco allow- 
ance set by law; 5s. for each too pounds of tobacco for which he 
refused to make allowance, but not to exceed 25s.; “ every person so 
offending shall forfeit and pay twenty shillings for every breach re- 
coverable before any justice of the peace in the county where such 
offense shall be committed upon conviction by the oath of one suffi- 
cient witness or on confession of the party.” 

12 Gro. 2,c. 14, §2: Killing deer out of season; 20s. for each deer 
killed; half to informer; if not paid, 20 lashes; single justice. 

§ 5: Buying a deer skin; 1os.; half to informer; single justice. 
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§ 7: Letting dogs run at large; 5s.; half to informer; single 
justice. 

§ 8: Fire hunting; 20s.; half to informer; single justice. 

§9: Hunting on land of another; 20s.; half to informer; single 
justice. 

12 GEO. 2, c. 7, §8: Owner of mill dam failing to have it 10 feet 
broad at the top; “shall forfeit and pay twenty shillings to the use 
of the informer to be recovered with costs before any justice of the 
peace of the county in which said mill dam may be.” 

22 Gro. 2, c. 1, §63: Unlawful fishing; “for every such offense 
shall forfeit and pay twenty shillings to be recovered with costs before 
any justice of the peace of the county where the offense shall be com- 
mitted by the informer to his own use, in which information the con- 
fession of the party accused or the oath of one credible witness shall be 
sufficient evidence.” 

22 GEO. 2,c. 17, §6: Mutiny at sea; fine not over £5; to the party 
injured; such corporal punishment as justices see fit; two justices. 

22 Gro. 2, c. 44, §1: Failure to advertise stray animal taken into 
custody; 15s.; to informer; single justice. 

28 Gro. 2, 2nd Sess., c. 6, §8: Wearing badge of parish to secure 
pauper’s relief when not entitled to it; 1os.; to church warden; “ he or 
she so offending shail in like manner be whipped unless he or she shall 
immediately pay down the sum of ten shillings for the use of the 
poor ”; single justice. 

29 Gro. 2, c. 6, § 2: Selling Indians corn at extortionate price in 
time of scarcity; £5 per barrel; one half to informer; county court; 
“to be recovered in a summary way.” 

32 Gro. 2, c. 13, § 5: Peddling without license; 20s.; to informer; 
if not paid, 20 lashes; single justice. 

1 Gro. 3, c. 16, §1: Killing deer and leaving flesh to rot; 25s. 
for each offense but not to exceed 5os.; half to informer; if not paid, 
5 lashes for each 25s.; single justice. 

3 Gro. 3, c. 14, £2: Peddling without a license; £5; half to in- 
former; if not paid, 39 lashes; court of record, but without formality 
of a jury. 

10 Gro. 3, c. 18, §6: Failure to advertise a stray animal taken 
into custody; 20s.; to informer; if not paid within ten days, 20 lashes; 
single justice. 

12 GEO. 3, Cc. 33, $2: Unlawful fishing; 20s.; half to informer; if 
hot paid, not exceeding 29 lashes; single justice. 
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C. Offenses Connected with Inspection and Quarantine Laws 


3 & 4 Geo. 2, c. 3, § 5: Master of boat taking tobacco on board 
from warehouse; forfeiture of tobacco and treble its value; to colony; 
single justice; servant or slave who takes it aboard, 39 lashes. 

5 & 6 Geo. 2, c. 9, §3: Master of ship carrying tobacco in bulk; 
forfeiture of tobacco and 20s. for each too pounds; half to informer; 
if not over £5, recoverable before two justices. 

15 GEo. 2, c. 1, § 52: Conversion of tobacco samples by inspector; 
20s.; single justice. 

15 Geo. 2, c. 4, $4: Failure of inspector to certify pork; 5s. for 
each offense; to informer; single justice. ; 

§ 5: Master of ship allowing uncertified pork to be put aboard; 
20s. for each barrel, not to exceed £5; to informer; single justice. 

§9: Using barrel less than regulation size; 2s. 6d. for each 
barrel; to informer; single justice. 

19 Gro. 2, c. 8, §5: Neglect of pork inspector; 5s.; to informer; 
single justice. 

§7: Same as 17 Gro. 2, c. 4, $5. 

22 Gro. 2, c. 49, §2: Exposing for sale beef,-pork, etc. in barrels 
less than regulation size; 5s. for each barrel of tar and 24s. for each 
barrel of meat; to informer; single justice. 

22 Gro. 2, c. 26, § 10: Failure by miller to keep sealed measures; 
15s.; to informer; single justice. 

1 Geo. 3, c. 5, $2: Picking tobacco without permit; 25s.; to in- 
former; single justice. 

5 Geo. 3, c. 18, § 4: Taking tobacco from warehouse; 20s. for each 
100 pounds taken, but not to exceed £5; half to informer; if done by 
servant or slave, 39 lashes; two justices. 

§ 61: Building a fire near warehouse; ros.; to informer; if done 
by slave, to lashes; single justice. 

§ 70: Conversion of tobacco samples by inspector; 20s.; half to 
informer; single justice. 

5 Geo. 3, c. 29, §1: Undersized barrels of flour; ros.; to informer; 
single justice. 

§ 3: Same penalty for selling uninspected pork or beef. 

7 GEO. 3, c. 32, §4: Refusal to produce bill of health of cattle; 
5s. per head; half to informer; jail till paid; two justices; appeal where 
the amount is over £10. 

10 GEO. 3, c. 2, §1: Carrying uninspected tobacco on ships; 25s.; 
to informer; single justice. 

12 GEO. 3, c. 2, §9: Undersized tobacco barrels; £5; half to in- 
former; single justice. 
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D. Offenses Concerning the Administration of Justice 
ard 


29 Car. 2, Act 5 — Justice of peace getting drunk on court day so 
ny; 


as to be incapable of sitting; 500 pounds tobacco for first offense, 
1,000 for second, and 2,000 and loss of office for third; imposed by 
the other members of the county court. 

13 ANNE, c. 4— Failure to have notice of births and deaths for 
official records; 200 pounds of tobacco. 

8 Gro. 2, c. 7, §2: Failure to appear for grand jury service; 400 
pounds of tobacco; justices of court (number not stated). 

§ 4: Same penalty for failure to appear for petit jury service. 
30 Gro. 2, c. 1, §6: Resisting a sheriff; £5 to informer; single 







alk: 








for 


















rd; oo. 
justice. 
10 GEO. 3, c. 29, §3: Refusal of sheriff to pay over proceeds of 
se execution sale; 25s. to the judgment creditor; single justice. 
er; 
E. Offenses Endangering the Public Safety 
21 Car. 1, Act 24 — Migration from colony; “ severe censure ” of 
rels governor and council. 
ach 1657, Act 17 — Lending gun or ammunition to Indian; 200 pounds 
of tobacco for first offense; forfeiture of whole estate for second; half to 
es; informer; governor and council. 
14 Car. 2, Act 138— Englishman privately harboring an Indian 
al not wearing a badge denoting his tribe; imprisonment till offender pays 
100 arms length of Rohonoake; half to informer; single justice. 
ach 9 Geo. 1, c. 4, §8: Slave owner permitting unlawful meeting of 
by slaves; 5s. or 50 pounds tobacco for each negro above 5; to informer; 
single justice. 

nad $10: Presence at such unlawful meeting; 15s. or 150 pounds 
tobacco; to informer; single justice. 

to 





§ 24: Failure of minister of each parish to read this act to con- 
gregation; 200 pounds tobacco; to informer; single justice. 

29 Gro. 2 (Mar., 1756 Sess.), c. 4, § 4: Papist who keeps arms 
after refusal to take oath of allegiance; 3 months and forfeiture of 
arms and treble their value; two justices. 

§5: Same penalty for knowing and failing to disclose such keep- 
ing of arms. 

$9: Harboring and concealing horse of such papist keeping 
arms; same penalty. 

30 Gro. 2, c. 1, § 29: Depreciating notes; 25s.; to informer; single 
Justice. : 


§ 6: 













Harboring deserter; £20; to informer; single justice. 
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32 GEo. 2,c. 1, $12: Depreciating notes; 25s.; to informer; single 
justice. 

2 GEo. 3, c. 2, § 11. 

12 Geo. 3, c. 11, §3: Failure of sheriff to account for goods levied 
on; 20s.; to creditor levying on the goods; single justice. 


F. Vagrancy 


24 Car. 2,c. 7—“. . . that the justices of peace in every county 
doe put the lawes of England against vagrant, idle and desolute persons 
in strict execution.” 

22 Gro. 2, c. 18, $4: Vagrant to be whipped from constable to 
constable to place of last residence and there ordered to give bond; 
if not given, put in jail till so done or until next court session; single 
justice. 


G. Penalties Recovered by Person Aggrieved 


4 ANNE, c. 40, §14: Selling liquor to sailor without leave of 
master; 1os.; to master; single justice. 

22 Gro. 2, c; 16, §1: Unlawful ferry rates; amount of rate de- 
manded and tos. to party aggrieved; single justice. 

22 GEO. 2,c. 17, §4: Seamen absent from ship without leave; 5s.; 
to master; single justice. 

22 Gro. 2, c. 30, §8: Selling liquor to sailor without leave of 
master; 10s.; to master; single justice. 

4 Geo. 3,c. 7,$2: Unlawful ferry rates; amount of rate demanded 
and ros. to party aggrieved; single justice. 

12 Gro. 3, c. 27, §2: Same as above. 


II. UNDER THE STATE GOVERNMENT 
A. General Provisions 


Dec. 1775, c. 7 — In providing for the punishment of enemies of the 
colony, there is an express provision for trial by jury. 

May 1776, c. 1 — Declaration of Rights, § 8: ‘“‘ That in all capital 
or criminal prosecutions a man hath a right to . . . a speedy trial by 
an impartial jury of his vicinage without whose unanimous consent he 
cannot be found guilty . . . that no man ought to be deprived of his 
liberty except by the law of the land, or the judgment of his peers.” 

C. 5, § 6: Common law of England and statutes in aid thereof prior 
to 4 Jac. 1, to be in force. 
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ingle B. Offenses of Social Nature 
Oct. 1786, c. 54— Malicious disturbance of church service; two 
securities required for good behavior; if not secured, commit to prison 


till next court; single justice. 






vied 






C. Offenses of Economic Nature 





Oct. 1776, c. 1— Damaging tobacco warehouse; 40s.; to owner; 
single justice. Building fire near warehouse; 1os.; to informer; if 
servant, 10 lashes; single justice. 

May 1777, c. 29—Stolen tobacco on board ship; master forfeits 
tobacco and £5 per roo pounds of tobacco; to informer; if fine does 
not exceed £5, to be tried before two justices. 

Oct. 1777, c. 24, §2: Improper issuing of notes; 25s.; half to 
informer; single justice. 

Oct. 1778, c. 1o — Taking tobacco on ship; £5; half to informer; 
if servant or slave, 39 lashes; two justices. 

Oct. 1779, c. 23 — Refusal to aid in road building; £3; to informer; 
single justice. Failure of surveyor to perform duties; £5; to informer; 
single justice. 

Oct. 1780, c. 21, §1: Surveyor failing to perform duties; 250 
pounds tobacco; 50 pounds tobacco for each slave not sent to work on 
roads; to informer; single justice. 

§2: Felling trees on road; too pounds tobacco; to informer; 
single justice. Defacing stone posts or inscriptions; 200 pounds to- 
bacco; to informer; single justice. 

May 1783, c. 10, § 2: Master putting tobacco on ship; £5; half to 
informer; if servant or slave, 39 lashes; two justices. 

§ 16: Failure to pick tobacco; 4os.; to informer; single justice. 

§17: Picking tobacco without being appointed; 20s. for each 
offense; to informer; single justice. 

Oct. 1785, c. 30, §4: Neglect in overlooking roads; 6s. for each 
neglect; used for repair of roads; single justice. 

§8: Driving around turnpike to evade tolls; on complaint by 
wood officer; 20s.; for repair of roads; single justice. 

Oct. 1785, c. 75 — Failure to work on roads; failure of surveyors 
to perform duty, etc.; 25s.; half to informer; if prosecution is based 
on a view taken by the justice, then all to the state; single justice. 

Oct. 1787, c. 32, §3: Evading tolls; 1os.; to informer; single 
justice. 
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D. Offenses Connected with Inspection, Quarantine and Tax Laws 


Oct. 1776, c. 43— Neglect of duty by beef inspector; 20s. per 
barrel; to informer; single justice. 

Oct. 1776, c. 43 — Offering beef, etc. for sale in barrels less than 
specified size; 20s. per barrel of beef, 5s. per barrel of tar; not over 
25s. to be recovered to use of informer; single justice. 

May 1780, c. 14 — Inspector failing to attend warehouse; 50 pounds 
tobacco per day; to owner of warehouse; single justice. 

May 1783, c. 10, §19: Failure of inspector to pay tobacco when 
demanded; 200 pounds tobacco; to aggrieved party; single justice. 

§ 38: Taking and using of samples by inspectors; 20s.; to in- 
former; single justice. 

§ 40: General provision that all penalties in the act not exceed- 
ing 25s. may be recovered before a single justice. 

Oct. 1787, c. 30 — Offense in connection with inspection of bread 
and flour; 25s.; half to informer; single justice. 


E. Vagrancy 


Oct. 1785, c. 1, §8: Disorderly persons or servants away from 
plantation without pass from master; lashes not to exceed 20; single 
justice. 

Oct. 1785, c. 4, §3: Vagrants may be compelled to work if likely 
to become a charge on the county; overseers of the poor. 

Oct. 1785, c. 59 — Vagrant seaman; single justice may cause him to 
be delivered on a ship of war for 18 months. 

Oct. 1787, c. 48, § 13: Vagrancy; order vagrant to be employed in 
labor for 3 months; single justice. 

§ 18: Persons running gaming tables to be treated as vagrants; 
gaming table burned; single justice. 

§ 14: Vagrant in town; 3 months in workhouse; two magistrates 
of the corporation. 


F. Penalties to Party Aggrieved 


Illegal ferry rates; amount of rate plus t1os.; single justice. May 
1777, c. 30; Oct. 1778, cc. 19, 44; Oct. 1779, c. 35; Oct. 1780, c. 18; 
Nov. 1781, c. 16; Oct. 1786, cc. 104, 108; Oct. 1787, c. 27; Oct. 
1788, c. 44; Oct. 1789, c. 37; Oct. 1790, cc. 33, 35; Oct. 1791, CC. 
42, 43. | 

May 1779, c. 51 — Unlawful ferry rates; £5 and treble the amount 
demanded; single justice. 
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Oct. 1784, c. 22 — Unlawful stage rates; 25s.; single justice. 

Oct. 1790, c. 62 — Unlawful stage rates; double the amount de- 
manded plus 25s. to party aggrieved} single justice. 

Oct. 1791, c. 41 — Unlawful toll bridge rates; amount demanded 
plus ros. to party aggrieved; single justice. 
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THE DURATION OF THE WAR BETWEEN THE 
UNITED STATES AND GERMANY 


| deareescons juridical consequences may flow from the existence 
of a state of war between two countries. For the purpose 
of determining when these consequences are produced, for the 
purpose of knowing what is the legal position of the governments 
and the nationals of two belligerent states, it is important to as- 
certain the date of the beginning and the date of the termination 
of a war, and it is desirable that these dates be fixed with exact- 
ness." In the recent war between the United States and Ger- 
many, it has generally been assumed in the United States that 
both of these dates are clear; but the fixation of the date of the 
end of the war has occasioned some difficulty, and the date of the 
beginning of the war may also have been subject to question. 
It may therefore serve a useful purpose to set forth some of the 
considerations relating to each. 

If these questions are in some degree “ political questions, 
with the dates dependent on political action, they also present 
juridical problems of importance which the courts cannot escape 


92 





1 In England, during the course of the war with Germany, the Attorney 
General appointed a committee to consider the legal interpretation of the term 
“Period of the War.” This committee submitted three interim reports, on Jan. 
12, 1918, Mar. 26, 1918, and Mar. 27, 1918, and a final report on May 2, 10918. 
These reports were published by the Ministry of Reconstruction. 1918 Part. 
Papers, Cmd. 9100. 

2 “The Congress and the President are the constitutional judges of states of 
war and peace and their decisions should be abided in patience by people and 
courts.” Sibley, J., in United States v. Oglesby Grocery Co., 264 Fed. 691, 692 
(N. D. Ga., 1920). “The existence of war and restoration of peace are deter- 
mined by action of the legislative, supplemented by the executive department of 
government. Such determination is conclusive and binding on the courts.” 
Steere, J., in Kneeland-Bigelow Co. v. Michigan Cent. R. R., 207 Mich. 546, 553, 
174 N. W. 605, 608 (1919). “The date at which a war begins is a political 
question. ... The date of the termination of a war is also to be fixed by the 
political departments.” Oliver P. Field, “The Doctrine of Political Questions in 
the Federal Courts,” 8 Minn. L. Rev. 485, 490. See also Maurice Finkelstein, 
“ Judicial Self-Limitation,” 37 Harv. L. Rev. 338, 347; Melville F. Weston, 
“ Political Questions,” 38 ibid. 296, 320. Courts of the United States take judicial 
notice of the existence of a state of war. Weisman v. United States, 271 Fed. 
044 (7th Circ., 1921). , 
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and for which political action seldom gives to the courts satisfac- 
tory leads. Much will depend in a given case upon the purpose 
for which it is necessary to answer the question, on the problem 
actually before the court. Different dates of beginning and of 
termination of a war may be set for different purposes. As 
to the beginning of a war, one date may be taken for the pur- 
pose of determining enemy status of a national of a belligerent 
country, another date may be taken for the purpose of conduct- 
ing operations against neutral commerce. As to the termination 
of a war, one date may be selected for dealing with a question 
relating to the exercise of special governmental powers, another 
date may serve in dealing with commercial questions, and a third 
date may be taken in the construction of a statute or contract 
provision. Different dates may also be taken ‘by international 
courts and municipal courts, for the former may be less influ- 
enced by the political action of a single government. If there 
is no half-way house between war and peace, a given situation 
may be treated for some purposes as being a state of peace, and 
for other purposes as being a state of war. 


THE BEGINNING OF THE WAR 


The war between the United States and Germany is commonly 
said to have begun on April 6, 917. On that date, the Congress - 
of the United States voted and the President approved a joint 
resolution by which, after a recital that “whereas the Imperial 
German Government has committed repeated acts of war against 
the Government and the people of the United States of America,” 
it was resolved “ that the state of war between the United States 
and the Imperial German Government which has thus been 
thrust upon the United States is hereby formally declared.” * 
On the same day, the President proclaimed “ to all whom it may 
concern that a state of war exists between the United States 
and the Imperial German Government.” * It cannot be doubted 
that for all purposes of American municipal law, the state of war 





3 40 Star. 1. On Dec. 7, 1917, the President approved the joint resolution de- 
claring a state of war to exist between the United States and the Imperial and 
Royal Austro-Hungarian Government. 40 STAT. 429. 

* 40 Strat. 1651. 
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existed from the moment of the President’s approval of the 
joint resolution of Congress.” 

An argument might possibly be made, however, that for some 
international purposes an interval must have elapsed even after 
the President’s approval of the joint resolution, and after his 
proclamation, before hostilities could properly be begun. The 
bipartite treaties which may have been in force between the two 
countries did not require such an interval.° If it cannot be said 
that such a limitation exists in international law apart from 
convention,’ both the United States and Germany were parties 
to the Hague Convention (III) of 1907 relating to the opening 
of hostilities,* the first Article of which provides: 


“The contracting Powers recognize that hostilities between them- 
selves must not commence (ne doivent pas commencer) without previ- 
ous and explicit warning, in the form either of a reasoned declaration 
of war or of an ultimatum with conditional declaration of war.” 


This applies only to the opening of hostilities, which is to be 
distinguished from the inauguration of a state of war with legal 
consequences. Moreover, it is but a “‘ recognition” by the con- 


tracting Powers, the acceptance of a principle, and as such it 
can hardly have the effect of limiting the power of a government 
to cféate a state of war.® For the purposes of this study, it is 
not material to say whether the United States gave to Germany 
the “previous and explicit warning” which a compliance with 





5 Although the Constitution of the United States expressly gives to Congress 
the power to declare war (Art. 1, $8), it also provides that “every order, 
resolution or vote to which the concurrence of the Senate and House of Repre- 
sentatives may be necessary (except on a question of adjournment) ” shall be 
presented to the President for approval (Art. 1, §7). See Simeon E. Baldwin, 
“The Share of the President of the United States in a Declaration of War,” 12 
Am. Jour. Int. Law, 1. 

6 Article 23 of the Treaty of 1799 had set an interval of nine months for 
the protection of merchants from certain interference in the event of war. 8 
Star. 162, 174. Cf. Jesse S. Reeves, “ The Prussian-American Treaties,” 11 AM. 
Jour. Int. Law, 475. 

7 See, however, the resolutions adopted by the Institute of International Law, 
1906. ANNUAIRE for 1906, 292. ‘ 

8 36 Stat. 2259. See Professor Ellery C. Stowell’s comment on this Con- 
vention in 2 Am. Jour. Int. Law, 50-57. 

® Professor A. Pearce Higgins has expressed the opinion that this recognition 
created an “ obligation.” Huiccrvs, THe Hacue PEACE CONFERENCES, 205. But a 
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the principle recognized would require; '° active hostilities were 
not immediately begun by the United States against Germany, 
and the legal consequences of the existence of war do not depend 
on them. 

The second Article of the Hague Convention is more significant. 
It provides: 


“The existence of a state of war must be notified (devra étre 
notifié) to the neutral Powers without delay, and shall not take effect 
in regard to them until after the receipt of notification, which may, 
however, be given by telegraph. Neutral Powers, nevertheless, cannot 
rely on the absence of notification if it is clearly established that they 
were in fact aware of the existence of a state of war.” 


This is much more explicit than Article 1, and it purports to go 
further toward limiting the effect of a declaration of war. Per- 
haps such a limitation cannot be found in international law apart 
from the Convention, for it was recognized in Article 3 of the 
Convention itself that only such neutrals as were parties to the 
Convention could take advantage of its provision." But the 
United States seems to have lost no time in giving the notification 
required. On April 2, 1917, American diplomatic missions 
abroad were notified of the President’s address to the special 
session of Congress on that day, and of the joint resolution 
introduced for declaring a state of war; * and on April 6, 1917, 
the Secretary of State instructed all American diplomatic mis- 





failure to perform the obligation will not preclude the existence of a state of 
war. 2 WESTLAKE, INTERNATIONAL LAw, 2 ed., 28; 2 Pitr Copspetr, LEADING 
CasEs ON INTERNATIONAL Law, 4 ed., 17. 

10 “Qn April 3, 1917, the Department of State instructed the American Em- 
bassy at Madrid to have a German translation made immediately of the Associated 
Press’ English text of the President’s message of April 2, to the Special Session 
of Congress, and to request the Spanish Foreign Office to transmit this text to 
the Spanish ambassador at Berlin— who was in charge of American interests in 
Germany — for his information and guidance.” Letter of Mr. Joseph C. Grew, 
Under-Secretary of State, to Mr. O. H. Thormodsgard, Jan. 16, 1926. 

Usage seems to vary as to the communication of a declaration of war to an 
opposing state. See Navat War COLLEGE, INTERNATIONAL. Law DocuMENTS 
(1917). 

11 The more prominent neutrals listed as having ratified the Convention in- 
cluded Denmark, Netherlands, Norway, Spain, Sweden, and Switzerland. See 
Scott, Tat Hacue ConvENTIONS AND DECLARATIONS OF 1899 AND 1907, 98-99. 

12 JU. S. Drptomatic CorRESPONDENCE, European War No. 4, 421. 
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sions abroad to inform the governments to which they were 
accredited, of the declaration and proclamation of a state of war." 
If such notification was not actually received by any state, its 
government doubtless very soon became aware of the existence 
of a state of war. 

Apart from the Hague Convention, it can hardly be denied 
that the unilateral declaration by the United States created a 
state of war with legal consequences. The much-discussed ques- 
tion raised by a Chinese representative at the Second Hague 
Conference — “ whether a declaration of war can be considered 
by the State toward which it is directed as a unilateral act and 
whether the latter can regard it as null and void” ** may be 
a serious one in some circumstances.*° It may be open to a 
powerful state to disregard a declaration of war against it by a 
weaker state which fails to follow up the declaration with actual 
hostilities. It is ordinarily true that “a declaration of war by 
one country only is not . . . a mere challenge, to be accepted or 
refused at pleasure by the other.” *° But in the situation of 
1917, it is not to be seriously questioned that the American 
declaration, which was later followed by hostilities, did have in 
fact the effect which it purported to have; and it was hardly 





18 Letter of Mr. Joseph C. Grew, Under-Secretary of State, to Mr. O. H. 
Thormodsgard, Jan. 16, 1926. 

14 See 3 PROCEEDINGS OF THE 1907 HaGuE CONFERENCE (Translation of Official 
Texts), 160. 

15 In 1914, when the United States Marines disembarked at Vera Cruz, the 
Mexican Minister of Foreign Affairs stated in a note to the American chargé 
d’affaires that “ according to international law, those acts of the armed forces of 
the United States ... must be understood as the initiation of war against 
Mexico.” But Mexico seems to have refrained from an actual declaration of war. 
Later, on Apr. 28, 1914, the Secretary of State of the United States asserted that 
“ war has not been declared,” and that “a state of war does not exist.” However, 
hostilities seem to have been conducted, for on May 23, 1914, the American 
Commissioners appearing before mediators at Niagara Falls, stated that “a 
cessation of hostilities is imperative.” See 1914 U. S. ForeicGn RELATIONS, 490, 
491, 505. The General Claims Commission of the United States and Mexico 
does not seem to treat the American occupation of Vera Cruz as having created 
a state of war. See United Mexican States on behalf of El Emporio del Cafe, 
S. A. v. United States of America, General Claims Commission, No. 281, Mar. 2, 
1926. 

16 Lord Stowell in The Eliza Ann, 1 Dodson, 244, 247 (1813), quoted by 
Grier, J., in the Prize Cases, 2 Black (U. S.) 635, 668 (1862). See the interesting 
paper by Arnold D. McNeir, “ The Legal Meaning of War, and the Relation of 
War to Reprisals,” 11 TRANSACTIONS OF THE GrotTIus SOCIETY, 29. 
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open to Germany to deny, if she had so desired, that legal conse- 
quences did ensue.*’ 

It may be concluded, therefore, that both for the purposes 
of American municipal law and for most, if not all, of the pur- 
poses of international law, a state of war between the United 
States and Germany did begin at some time on April 6, 1917, 
and continued thereafter. Some question might have been 
raised, however, as to the possible existence of a state of war 
prior to that date. The joint resolution of Congress referred to 
“repeated acts of war” theretofore committed by Germany 
“against the Government and the people of the United States 
of America,” and it declared “‘a state of war which has thus 
been thrust upon the United States.” Was there, then, from a 
legal point of view, a pre-existing state of war? Or are these 
expressions to be viewed as political characterizations of certain 
elements of the situation in which Congress and the President 
acted? It was, perhaps, competent for Congress to give to the 
declaration of war a retroactive effect,’* and it is a question of 
construction whether that was done. 

A distinction is commonly drawn between a “ state of war ” 
and “ acts of war.” In‘connection with the application of Arti- 
cles 12 and 16 of the Covenant of the League of Nations, it 
may become very important to say what is a “resort to war,” 
and in 1923, at the time of the Corfu incident, there was much 
discussion as to how these various terms should be used.’® It 





17 In July, 1917, Professor T. S. Woolsey noted that no counter-declaration 
had been made by Germany and called it a “reciprocal war.” 11 Am. Jour. 
Int. Law, 628. 

18 The act declaring the war with Spain was passed by Congress and approved 
by the President on Apr. 25, 1898. It provided “that war be, and the same is 
hereby, declared to exist, and that war has existed since the twenty-first day 
of April, anno Domini eighteen hundred and ninety-eight, including said day, 
between the United States of America and the Kingdom of Spain.” 30 Srar. 
364. This declaration had been preceded on Apr. 20, 1898, by a joint resolution 
recognizing the independence of Cuba and demanding that Spain immediately 
relinquish its authority and government in Cuba, and authorizing the President 
to use the forces of the United States to the extent necessary to carry the resolu- 
tion into effect. 30 Stat. 738. See United States v. Pelly, 4 Comm. Cas. 100 
(1899); and BENTON, INTERNATIONAL LAW AND DIPLOMACY OF THE SPANISH 
AMERICAN War, I10. 

19 The Italian representative on the Council of the League of Nations asserted 
that “Italy did net intend to commit an act of war.” Leacue or Nations OFF. 
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seems doubtful whether acts of war may be committed against 
a people as distinguished from acts of war committed against a 
government; the joint resolution refers to both, but it also 
limits the state of war declared to “the United States and the 
Imperial German Government.” What were Germany’s “re- 
peated acts of war,” and had they created a “state of war” 
prior to April 6, 1917? 

It would seem difficult to say that any “act of war” had 
been committed by Germany against the United States prior 
to January 31, 1917. Violations by Germany of the recognized 
duties of a belligerent toward a neutral may have occurred, but 
the Government of the United States did not choose at the time 
to characterize such violations as acts of war. If it be admitted 
that such a course might have been pursued, or that such 
characterization might properly have been made at a later time in 
spite of continued diplomatic relations, it would seem nevertheless. 
that there is no possible ground for saying that a state of war 
existed prior to January 31, 1917, when the German Govern- 
ment announced its intention to wage unlimited submarine war- 
fare in a zone around Great Britain, France and Italy and in 
the Eastern Mediterranean.” Nor did the communication of 
this intention constitute an act of war, although it led to a 
rupture of diplomatic relations on February 3, 1917; * for on 
that same day, the President stated in an address to Congress 
that he refused “ to believe that it is the intention of the German 
authorities to do in fact what they have warned us they will 
feel at liberty to do.” ** 

On April 4, 1917, the Committee on Foreign Affairs submitted 
a report ** to the House of Representatives, stating that “the 
German Government is actually making war upon the people 
and the commerce of this country.” It was stated that sub- 





Jour., Nov. 1923, p. 1278. See the discussion of the phrase “ measures of coer- 
cion which are not meant to constitute acts of war.” Ibid. 1328-1330; and 
the statement by President A. Lawrence Lowell, “The Council of the League of 
Nations and Corfu,” 6 Wortp Peace Founpation Pamputets, No. 3, 169, 173- 

20 U. S. DrpLomatic CorRESPONDENCE, European War No. 4, 403. 

21 [bid. 407. 

22 Ibid. 412. 

23 House Report, No. 1, 65th Cong., 1st Sess. 
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sequently to January 31, 1917, “seven American ships flying 
the American flag have been sunk and between twenty-five and 
thirty American lives have been lost as a result of the prosecu- 
tion of the submarine warfare in accordance with” the German 
declaration of January 31. The report continues: “ This is war. 
War waged by the Imperial German Government upon this 
country and its people.” But American ships had been sunk 
prior to January 31, 1917, and it would seem that something 
more was needed to produce a state of war. If the German 
Government contemplated the beginning of a state of war with. 
the United States, as for example in its correspondence with the 
Mexican Government, it refrained from any declaration. If 
such a declaration is not necessary,** its absence is nevertheless 
of importance. 

On the whole, it seems proper to say that a state of war be- 
tween the United States and Germany did not exist prior to 
April 6, 1917. The Umpire of the Mixed Claims Commission 
of the United States and Germany therefore fixed the meaning of 
the term “ period of belligerency ” as used by the Commission 
to include “ the period between April 6, 1917, and July 2, 1921, 
both inclusive.” ** If any criticism is to be made of this, it must 
be because of the inclusion of the whole of the day of April 6, 
1917, in the period of belligerency. 

If April 6, 1917, is to be taken as the day when the war 
began, it might have been material for some purposes to say 
from what hour on that day the period of the war is to be 
reckoned. Though the Mixed Claims Commission included the 
whole of the day of April 6 in its “ period of belligerency,” ap- 
parently no claim before the Commission turned on this point. 
In the Trading with the Enemy Act, enacted by Congress and 
approved by the President of the United States on October 6, 
1917, it was provided that “the words ‘ beginning of the war,’ 





24 In 25 Revue GENERALE DE Droir INTERNATIONAL PUBLIC, 84, 90, various 
facts are listed concerning the relations of the various states in 1918, and it is said 
that war was begun between various countries without any declaration. See 
Maurice, HostTiriries WITHOUT DECLARATION OF War. Cf. The Cheref, Journal 
Officiel, Jan. 9, 1916, p. 231 (French Prize Court, 1915). 

25 Mixed Claims Commission, United States and Germany, Decisions and 
Opinions, 1. 
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as used herein, shall be deemed to mean midnight ending the 
day on which Congress has declared or shall declare war or the 
existence of a state of war,” ** thus excluding the day of April 6. 
Of course it was competent for either the Commission or Con- 
gress to assign a definite meaning to such expressions for the 
purposes of a particular use. The joint resolution passed by 
Congress on April 6, 1917, was approved by the President at 
1:18 p.m. on that day.** Unless the fraction of the day is to be 
disregarded, for which there appears no justification in such a 
matter, it would seem that the state of war began at that hour. 
The President’s proclamation of April 6, 1917, does not indicate 
the hour of its promulgation, and though the general rule is that 
a proclamation takes effect as from the beginning of the day on 
which it is promulgated, that rule is not invariable.** With 
respect to Germany’s war with certain other countries, the hour 
of beginning was definitely fixed.*® Moreover, it is difficult to 
see why the day of April 6 should be excluded. No general 
principle exists in international law for saying that a first day is 
to be excluded, nor for disregarding a fraction of a day. For 
most purposes, in the situation existing at the time, it was per- 


haps unnecessary to say as of what hour the war began; but if 
it were necessary, the hour ought to be fixed at 1:18 p.m. on 
April 6, 1917. 





26 40 STAT. 412. 

27 N.Y. Times, Apr. 7, 1917, p. 1. 

28 Louisville v. Savings Bank, 104 U. S. 460, 478 (1881). 

29 The war between Great Britain and Germany began at 11 p.m. on Aug. 4, 
1914. London Gazette, Aug. 7, 1914, p. 6181. The war between Great Britain 
and Austria-Hungary began “as from midnight” of Aug. 12, 1914. Jbid., Aug. 
14, 1914, p. 6385. The war between Great Britain and Bulgaria began at 
10 p.m. on Oct. 15, 1915. Jbid., Oct. 19, 1915, p. 10257. On the other hand, the 
war between Great Britain and Turkey was declared on Nov. 5, 1914, “as from 
today.” Ibid., Nov. 6, 1914, p. 9011. The war between France and Germany 
began at 18:45 on Aug. 3, 1914. Journal Officiel, Aug. 6, 1914, p. 7133. The 
war between China and Germany began, according to China’s declaration, at 
to a.m. “of the 14th day of the 8th month of the sixth year of the Republic 
of China.” Navat War CoLiece, INTERNATIONAL Law DocuMEnts (1917), 73-74. 
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THe END OF THE WAR 


The questions which arise in fixing the exact date of the 
termination of the war are more numerous, and the problems 
which may depend upon it are more important. There was noth- 
ing in the diplomatic correspondence which preceded the armi- 
stice which might have brought the war to an end. The armistice 
signed on November 11, 1918, “at 5 a.m. French time,” pro- 
vided for a “cessation of hostilities by land and in the air six 
hours after the signing of the armistice,’ and an “ immediate 
cessation of all hostilities at sea.” °° Its duration was originally 
set for thirty-six days “ with option to extend,” and was pro- 
longed “for a month, ze., till 5 a.m. on the 17th January, 
1919,” with provision for further extension, by a “ convention ” 
signed on December 13, 1918. It seems quite clear that this 
armistice did not have the effect of ending the state of war. The 
regulations annexed to the Hague Convention of 1907 respecting 
the Laws and Customs of War on Land, which both the United 
States and Germany had ratified, declare (Article 36) that “an 
armistice suspends military operations by mutual agreement be-. 


tween the belligerent parties.” *' Certainly that was the only 
legal effect of the armistice at the time. If a war may be ended 
by a mere cessation of hostilities, the cessation of hostilities 
must either be under such conditions that it is clear that they 
are not to be resumed or there must be a lapse of time indicating 





80 For the official French text, see GuERRE EvropéENE, DocuMENTs 1018, 27. 
(Published by the French Ministére des Affaires Etrangéres.) For:the English 
text, see BriTisH WHITE PAPERS (1919), Cmd. 53; 3 U. S. Treaties AND Con- 
VENTIONS, 3307, SEN. Doc., No. 348, 67th Cong., 4th Sess. The statement in 
the last-named document that the armistice became “ effective November 11, 1918, 
II:00 a.m. French time,” is erroneous; the cessation of hostilities on land and in 
the air was effective as from that hour, but the cessation of hostilities at sea was 
effective at 5:00 a.m., and the armistice itself was effective according to its 
terms from the hour of signature. 

In The Rannevig, [1920] P. 177, [1922] 1 A. C. 97, a Norwegian vessel which 
had been seized by a British warship on Mar. 6, 1919, was condemned. In other 
words, the armistice did not necessarily put an end to a belligerent’s interference 
with neutral commerce. 

31 As these regulations are only a model for instructions to be issued by each 
contracting Power to its armed forces, they are not a part of substantive inter- 
national law. 
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the improbability of resumption.** Moreover, it is not clear that 
all hostilities had ended on November 11, 1918. Judge Learned 
Hand summarized the situation as follows: “ An armistice effects 
nothing but a suspension of hostilities; the war still continues.” 
He added that “a war may end by the cessation of hostilities, 
or by subjugation; but that is not the normal course, and neither 
had hostilities ceased, nor had the enemy been subjugated in the 
sense in which that term is used. There were still military 
operations, the armistice had not been carried out, and after it 
was, armed forces of the United States were in occupation of 
enemy territory.” * 

On November 11, 1918, President Wilson in an address to 
Congress, read the terms of the armistice and declared: “ The 
war thus comes to an end; for, having accepted these terms of 
armistice, it will be impossible for the German command to 
renew it.” ** The President’s statement quite clearly referred 
to the ending of hostilities rather than to the ending of a state 
of war.** If it was possible at this time for the President to end 
the war, so far as American law was concerned, by a proclama- 
tion, the declaration to Congress was not such a proclamation, 
and in its context it cannot be given the effect of a proclamation 
of peace by the President. The declaration was relied upon, 
however, by Judge Evans in deciding United States v. Hicks.* 
In that case, the defendant had been convicted of conducting 
a house of ill fame in Louisville on December 7, 1918, under an 
act of Congress of May 18, 1917, which was expressly limited in 
its duration “during the present war.” *’ In awarding a new 
trial, the court stated that “while Congress has not itself de- 





82 In 1868, Secretary Seward stated: ‘‘ What period of suspension of war is 
necessary to justify the presumption of the restoration of peace has never yet 
been settled, and must in every case be determined with reference to collateral 
facts and circumstances.” 2 U. S. Drrtomatic CorRESPONDENCE (1868), 34. 

83 Commercial Cable Co. v. Burleson, 255 Fed. 99, 104-107 (S. D. N. Y,, 
1919). See also Southwestern Tel. & Tel. Co. v. Houston, 256 Fed. 6090, 697 
(S. D. Tex., 1919). 84 H. R. Doc., No. 1339, 65th Cong., 2nd Sess. 

35 The President “ spoke of actual hostilities, as every one knew, and not of 
the technical state of the war. He meant that active hostilities had ceased.” 
House Report, No. 801, Pt. 2, 66th Cong., 2nd Sess. See also 1919 REPORT OF 
ALIEN Property CUSTODIAN, 17. 

36 256 Fed. 707, 710, 711 (W. D. Ky., 1019). 

87 40 Stat. 76, 83. The constitutionality of this statute was upheld in McKin- 
ley v. United States, 249 U. S. 397 (1919). 
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clared the war to be ended, in its presence the President — also 
the commander-in-chief of the army —did officially communi- 
cate to Congress the fact that it ‘is at an end’ upon the mo- 
mentous occasion referred to and in the explicit terms we have 
given, and information of all the details of which no doubt 
reached our entire population, including the person now under 
accusation, and all of whom might act upon the assumption that 
this official statement of the President was true.” It was further 
declared that “the President’s official communication to Con- 
gress met all the conditions of an official proclamation.” If war 
was ended at the time of the announcement of the President, then 
the seventh day of December, 1918, came after the war was at 
an end and was not “ during the present war,” as that phrase 
was used in the statute. The decision in United States v. Hicks 
must rest upon the particular statute there applied, and if it was 
to be followed in other cases arising under the same statute,” 
its application ought not to be extended to other situations not 
covered by similar statutory language. 

On June 28, 1919, the members of the American Commission 
to Negotiate Peace signed a treaty of peace with Germany at 
Versailles, but the Senate of the United States never advised 
and consented to the ratification of this treaty, and it was not 
ratified by the President.*° The treaty of peace, by its terms, 





38 It was not followed in United States v. Meyers, 265 Fed. 329 (E. D. Mich. 
§. D., 1920), in which the expression “ during the present emergency ” had been 
substituted for “ during the present war.” 

389 United States v. Steene, 263 Fed. 130 (N. D. N. Y., 1920); Weisman v. 
United States, 271 Fed. 944 (7th Circ., 1921). But see United States v. Switzer, 
6 Alaska, 223 (1920), sustaining a demurrer to an indictment for uttering lan- 
guage disrespectful to the flag of the United States “in time of war,” on Dec. 
29, 1919. Jennings, J., relied on United States v. Hicks, and said: “It is idle 
to contend that, simply because no treaty has been signed, the country is still 
at war.” 6 Alaska, at 225. 

40 The treaty was returned to the President by the Senate without advice and 
consent to its ratification on Mar. 19, 1920. See 59 Conc. REC. 4600. 

A somewhat similar legal situation between various countries and Turkey was 
created by the failure of the Treaty of Sévres. An English Order in Council of 
Aug. 10, 1921, set Aug. 31, 1921 as the date of the termination of the war with 
all countries except Turkey. 1921 Statutory Rutes anp Orpers, 1348. See Re 
Gunn, 67 Sov. J. 168 (1922). Its effect is uncertain, in view of previous orders 
setting previous dates as to the termination of the war with each country. An 
Order in Council of Aug. 12, 1924, set Aug. 6, 1924, as the date of the termination 
of the war with Turkey. 1924 Statutory RULEs AND Orpers, 1746. See also 
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was to be ratified, and its coming into force was conditioned 
upon the deposit of ratifications. If it may be contended that 
the treaty came into force for Germany for some purposes prior 
to January 10, 1920, it clearly did not come into force for the 
United States for the purpose of ending the war, in the absence 
of a deposit of ratification. 

Following the submission of the Treaty of Versailles for the 
advice and consent of the Senate, administrative action was 
taken in the United States which may have effected changes in 
the legal situation. On July 14, 1919, a general Enemy Trade 
License was issued by the Department of State, through the 
War Trade Board Section, authorizing all persons in the United 
States to trade and communicate with persons residing in Ger- 
many.** This general license was followed by a resumption of 
commercial relations between nationals of the United States and 
nationals of Germany, if indeed such resumption had not in 
some degree preceded it.*? On July 15, 1919, by order of the 
Postmaster General, the United States Post-Office was opened to 
receive mail matter destined for Germany and coming from 
Germany.** If this removed an interdiction on communication 
with Germany and if it involved some official relations of the 
two governments through the intermediary of the International 
Bureau of the Universal Postal Union, it did not, nevertheless, 
effect an end of the state of war for general purposes. 

Following the armistice of November 11, 1918, American 
troops were in occupation of German territory and were not 
finally withdrawn until 1923.‘ The presence of these troops 
may have involved some quasi-diplomatic relations between the 
Government of the United States and the Government of Ger- 
many, but such negotiations were not regularized until the 





W. E. Beckett, “ The Right to Trade and The Right to Sue,” 39 Law Quart. Rev. 
89; “ Legal Effects of the Termination of the War,” 66 Sox. J. 18, 35, 46, 58, 71. 

41 58 Conc. Rec. 4159. Cf. Zimmerman v. Miller, 2 F. (2d) 629 (S. D. N. Y., 
1924). 

42 See DEPARTMENT OF COMMERCE, MontHLY SUMMARY OF ForEIGN CoM- 
MERCE, Aug. 1910, p. 6. 

43 Order No. 3327. Postar Butt., July 18, 1919. 

44 “ The court is advised that the period of final return of the American troops 
from overseas was fixed by the War Department as March 3, 1923.” In re 
Martinez, 52 Wash. Law Rep. 674 (Sup. Ct. D. C., 1924). The latest departure 
reported in the N. Y. Times was on July 9, 1923. 
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appointment of Mr. Ellis Loring Dresel as Commissioner to Ger- 
many on January 15, 1920. Meanwhile the question of formal 
action terminating the war was frequently raised in the United 
States. In August, 1919, at an informal conference at the White 
House, President Wilson was asked by Senator Fall whether, in his 
judgment, he had the power by proclamation to restore a state _ 
of peace, and he replied that in his judgment he did not have 
the “power by proclamation to declare that peace exists.” *° 
The events did not test the power of the President in view 
of the unwillingness of President Wilson to adopt such a 
course. 

A resolution was introduced in the House of Representatives 
in the early months of 1920, reciting that whereas the President 
had advised that the war with the Imperial German Government 
had ended, the state of war was declared to be at an end. The 
resolution would also have determined the date of the termina- 
tion of the war for the purpose of applying existing legislation. 
When the House Committee. on Foreign Affairs reported on this 
resolution,*® a majority declared it “the plain duty of Congress 
to declare the admitted fact that the war is ended.” A minority 
of the House Committee reported, however, that Congress did 


not have the power “to declare peace by joint resolution ” inas- 
much as “the method of making peace is by treaty” being 
“essentially an executive, diplomatic function.” The resolution, 
as passed by Congress, provided for a repeal of the joint resolu- 


“ 


tion of April 6, 1917, and provided that the “state of war is 
hereby declared at an end.” This resolution was vetoed by the 
President on May 27, 1920, and as the House of Representatives 
refused to pass it over the President’s veto,‘ it cannot be said 
to have had any legal effect. The contest between the President 
and Congress stimulated much discussion as to the lodgement 
of the power to terminate a war, so far as the Government of 





45 58 Conc. Rec. 4177. On Aug. 20, 1866, President Johnson proclaimed that 
the insurrection against the national authority was at an end. See The Protector, 
12 Wall. (U. S.) 700 (1871); McElrath v. United States, 102 U. S. 426, 438 
(1880). 

46 House Report, No. 801, 66th Cong., 2nd Sess. 

47 On May 28, 1920, by vote of 152 to 220 (two-thirds being necessary). 
See 59 Conc. REC. 7102, 7429, 7680, 7805, 7808. 
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the United States is concerned, and opinion at the time seems: 
to have been far from unanimous.** 

Various acts of Congress in force during the war were limited 
in. their application by some such expression as “in time of 
war”; and much of the emergency legislation during the war 
was limited to the “ continuance of the present war,” and in some 
instances for a definite period thereafter.“° The Trading with 
the Enemy Act of October 6, 1917, expressly provided that “ the 
words ‘end of the war’ as used herein, shall be deemed to 
mean the date of proclamation of exchange of ratifications of 
the treaty of peace, unless the President shall by proclamation, 
declare a prior date, in which case the date so proclaimed shall 
be deemed to be ‘the end of the war’ within the meaning of 
this act.” °° With reference to this legislation there can be little 
question that it was within the power of Congress and the 
President, acting by the ordinary legislative processes, to declare 
that for the purpose of such legislation a particular date should 
be taken as the date for the termination of the war. On March 
3, 1921, the President approved the joint resolution of Con- 
gress providing that in the interpretation of such provisions 
in certain acts and joint resolutions of Congress, and in certain 
proclamations of the President, that date should be taken as 
the date of the termination of the war." This did not go beyond 
the establishment of a fixed meaning to be given to various pro- 
visions in certain statutes, and it is significant that some of the 
more important war-time legislation, such as the Trading with 
the Enemy Act, was not included among them. 





48 See Edward S. Corwin, “The Power of Congress to Declare Peace,” 18 
Micu. L. Rev. 669; Charles S. Thomas, “ The Power of Congress to Establish 
Peace,” 55 Am. L. Rev. 86; John M. Mathews, “ The Terminatien of War,” 19 
Micu. L. Rev. 8109. 

49 See a list of these statutes in House Report, No. 801, Pt. 2, 66th Cong., 
2nd Sess., pp. 5-13. On the construction of similar expressions in British legisla- 
tion, see 1918 Part. Papers, Cmd. 9100, p. 3. On the construction of such terms 
in private contracts, see Kotzias v. Tyser, [1920] 2 K: B. 69; Ruffy-Arnell etc. Co., 
Ltd. v. Rex, [1922], 1 K. B. 599; Palmer v. Pokorny, 217 Mich. 284, 186 N. W. 
505 (1922). 

50 40 STAT. 412. 

51 41 Stat. 1359. For a construction of this statute, see 32 Op. Atry. GEN. 
505. This statute is sometimes said to have ended the war. See Colorado Fuel 
& Iron Co. v. Ind. Comm., 73 Colo. 579, 216 Pac. 706 (1923). Cf. The Termina- 
tion of the War (Definition) Act, 8 & 9 Gro. V, c. 50. 
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On July 2, 1921, the President approved a joint resolution of i 
Congress providing that the state of war declared to exist on 4 
April 6, 1917, “is hereby declared at an end,” and purporting to tH 
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- reserve to the United States and to its nationals certain “ rights, i" 
rar privileges, indemnities, reparations, or advantages.”** The a 
ne efficacy of this resolution for purposes of American municipal iW 
ith law is hardly to be denied.** The existence of a state of war is, ' 
he in American municipal law, a political question upon which the q 
to courts will follow such a determination by both the legislative and : i 
of executive branches of the government. In international law, 

n however, the situation may be different. To what extent would 

Il an international court be bound by a unilateral declaration by 

of the Government of the United States? In the absence of joint 

le action by the United States and Germany, or in the absence of 

1e separate action taken by the two governments, can the state of 

re war be said to have been brought to an end?™ During the 

id period immediately following July 2, 1921, this question might 

h ’ have caused some difficulty. 





On August 25, 1921, representatives of the United States and 
of Germany signed the Treaty of Berlin, in which it was recited 
that the United States and Germany were “ desirous of restoring 
the friendly relations existing between the two nations prior to 
the outbreak of war,” and by which Germany agreed to accord 
to the United States the rights, privileges, indemnities, repara- 
tions or advantages specified in the joint resolution of July 2, 
1921. The preamble of this Treaty set forth the joint resolu- 
tion of the Congress of the United States of July 2, 1921, but the 
Treaty did not purport to be a peace treaty, and no mention of 
establishing peace is to be found in its operative provisions.*° In- 
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52 42 Star. 105. The resolution also declared at an end the state of war 
between the Imperial and Royal Austro-Hungarian Government and the United 
States; but that government had previously ceased to exist, and if Austria and 
Hungary are to be regarded as new states, it is an interesting question whether 
the United States was ever at war with either. 
58 But the joint resolution was ignored, obiter, in Palmer v. Pokorny, supra, & 
note 49. Hy 
54 See 2 Hype, INTERNATIONAL Law, 821. The author seems to envisage the 
possibility of legally effective claims accompanying a unilateral act by one bel- 
ligerent, terminating.the war; but the argument seems to be based on political 
rather than legal considerations. 
55 An early print of U. S. Treaty Serres, No. 658, contains the word 
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deed, it gives evidence of the most skilful draughtsmanship with a 
view to avoiding any such reference, a desire which may have met 
the political exigencies of the time. The Treaty provides for its 
ratification, and it is stipulated to “take effect immediately on 
the exchange of ratifications which shall take place as soon as 
possible at Berlin.” ‘The Treaty was ratified by the President 
of the United States on October 21, 1921, the Senate having 
given its advice and consent on October 18, 1921; it was ratified 
by Germany on November 2, 1921; and ratifications were ex- 
changed at Berlin on November 11, 1921. On November 14, 
1921, the President of the United States proclaimed “ that the 
war between the United States and Germany terminated on July 
2, 1921,” and caused the Treaty of Berlin “to be made public 
to the end that every article and clause thereof may be observed 
and fulfilled with good faith by the United States and the 
citizens thereof.” °° 

The German Government, on its part, did not attempt any 
unilateral action which could be said to have brought an end ‘ 
to the state of war. On January 11, 1920, immediately after the 
Treaty of Versailles came into force, a proclamation was pub- 
lished by virtue of Section 27 of a law of August 31, 1910, 


concerning the execution of the peace treaty, whereby certain 
war-time legislation ceased to have validity.” Provision was 
made for the restitution of sequestrated enemy property, and the 
law of August 9, 1919, prohibiting payments to be made in 
America, and the law of March 4, 1918, concerning the liquida- 
tion of American enterprises, were among those repealed. This 
proclamation also set certain guides for fixing the meaning of the 





“Peace” on the front cover, but this print was superseded by a later print 
which bears on the front cover the title “ Restoring Friendly Relations.” In 
42 STAT. 1930, the treaty is described in a caption as a ‘“‘ Treaty of Peace between 
the United States and Germany.” The caption itself has no legal effect. 

56 42 Srat. 1944. The President’s ratification was also published in the Stat- 
utes, though this is not customary. A similar treaty was signed with Austria on 
Aug. 24, 1921, and ratifications were exchanged at Vienna on Nov. 8, 1921. 42 
ibid. 1946. The treaty with Hungary was signed on Aug. 29, 1921, and ratifica- 
tions were exchanged at Budapest on Dec. 17, 1921. 42 ibid. 1951. The proc- 
lamation of the Treaty of Budapest does not contain a declaration as to the 
termination of the war, but in this respect the proclamation of the Treaty of 
Vienna follows that of the Treaty of Berlin. 

57 R. G. Bu. (1920), p. 32 (Law Bull., No. 5). 
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terms ‘conclusion of peace” and “end of the war,” as those 
terms were used in private contracts, but it did not give any 
special date applicable with respect to the United States. 

The Treaty of Berlin of August 25, 1921, was consented to 
by the Reichstag and the Reichsrat by the law of October 20, 
1921, which took effect with the publication of the text of the 
Treaty on October 30, 1921. The Treaty by its terms took 
effect, for purposes of German municipal law, on November 11, 
1921, the date of the exchange of ratifications. On November 
17, 1921, the German Minister of Foreign Affairs published 
official notice of the exchange of ratifications.” 

This recital of events would seem to point to November 11, 
1921, as the latest possible date to which the state of war which 
began on or before April 6, 1917, may have continued. On 
that date, the United States and Germany became bound by a 
new treaty, described in the President’s ratification as a treaty 
“to restore the friendly relations existing between the two na- 
tioris prior to the outbreak of war.’ While no article of the 
treaty refers to the establishment of peace, nor indeed to the 
restoration of friendly relations, it would seem quite impossible 
to contend that the state of war survived such a resumption of 
treaty relations, and the relations between the two governments 
thereafter were clearly based on that understanding.” 

But did the state of war come to an end on some earlier date? 
The joint resolution of Congress, approved by the President on 
July 2, 1921, purported to have such effect, and for some pur- 
poses of international law it may have been effective to that 
end. It would obviously have been improper, after that date, 
for the United States to have reopened hostilities against Ger- 
many. For other purposes of international law, the effect might 
be doubted, in the absence of joint action by the two govern- 
ments. Is such joint action with reference to the ending of the 
war on July 2, 1921, to be found in the Treaty of August 25, 





58 Ibid. (1921), p. 1369 (Law Bull., No. 110). 
59 Immediately prior to the declaration of war on April 6, 1917, relations 
between the two governments were not friendly. Diplomatic relations had been 
interrupted on Feb. 3, 1917. 
6° The German courts refrained from exercising jurisdiction over vessels of 
the United States Shipping Board during 1921. The West Chatala, 42 Hansea- 
tische Gerichtszeitung, 137 (1921); The Ice King, 103 R. G. Z 274 (1921). 
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1921? The recital of the joint resolution in the preamble of the 
Treaty may indicate Germany’s acquiescence in its provisions,” 
and though the Treaty is to be read as of the date when it took 
effect, viz., November 11, 1921, yet the acquiescence may be 
given a retroactive effect. It seems not improper to say that on 
November 11, 1921, the German Government acquiesced in the 
American Government’s declaration that the war had ended on 
July 2, 1921. 

If this conclusion be doubted, however, there is still the Presi- 
dent’s proclamation on November 14, 1921, that the war had 
ended on July 2, 1921. Such a proclamation of the termination 
of the war can hardly have been necessary for most purposes of 
American municipal law; it is difficult to see how the proclama- 
tion added to the legal effect of the joint resolution, and it seems 
doubtful whether the President’s competence extends to changing 
such a past legal situation by proclamation. Nor can the proc- 
lamation have had legal effect for purposes of international law; 
the war ended quite clearly on or before November 11, 10921, 
and the proclamation of the President added nothing to the 
legal effect of the exchange of ratifications. 

A question may ‘have arisen as to the hour on July 2, 1921, 
or November 11, 1921, when the war came to an end. Will any 
account be taken of a fraction of either day? The joint resolu- 
tion of Congress was doubtless effective throughout the day of 
July 2, 1921,°° so that for some purposes the state of war may 
have ended at midnight between the days of July 1 and July 2. 
Yet “the courts may, when substantial justice requires it, ascer- 
tain the precise hour when a statute took effect by the approval 
of the executive.” “* It is not clear why the Mixed Claims Com- 





61 Cf. Professor J. W. Garner’s remarks, in PROCEEDINGS OF THE ROUND 
TABLE CONFERENCES, INSTITUTE OF PoLiITICs (1921), 127. 

62 However, the German agent contended before the Mixed Claims Com- 
mission that the war terminated with the signing of the armistice on Nov. 11, 
1918. Letter of Edwin B. Parker, of Apr. 8, 1926. 

63 See Lapeyre v. United States, 17 Wall. (U. S.) 191, 198 (1872); Cole v. 
Porteons, 19 Ont. App. 111 (1892); Leidigh Carriage Co. v. Stengel, 95 Fed. 637 
(6th Circ., 1899). 

64 Harlan, J., in Louisville v. Savings Bank, 104 U. S. 469, 478 (1881). In 
England it was assumed by one writer that “ midnight ” in the Order in Council 
of Aug. 10, 1921 means “ 12 P.M. summer time, and not 12 p.m. Greenwich time.” 
66 Sox. J. 18. 













WAR BETWEEN UNITED STATES AND GERMANY 1039 


the 
1s,"" 






mission included all of the day of July 2, 1921, in its “ period 
of belligerency,” for certainly some part, if not all, of the day 
might quite properly have been excluded. Does the same rule 













rt apply to treaties and to statutes, with regard to the account 
a to be taken of the fractions of a day? In Ashbaugh v. United 
States,°*° Chief Justice Nott stated on behalf of the Court of 
sn Claims: ‘‘ With treaties, as with statutes and proclamations, 
, courts do not inquire as to fractions of a day.” And it was 
- held that an Indian treaty of peace established peace from the 
ad oe Taner maa ene as 
; midnight preceding its signature, “ irrespective of the hour when 
z the parties affixed their signatures.” Similarly, it was held in 





Howell v. Bidwell ** that when the treaty of peace between the 
United States and Spain came into effect on April 11, 1899, 
Porto Rico ceased to be a foreign country for tariff purposes from 
the beginning of that day. Doubtless, it would be possible to set 
the precise hour at which a treaty would come into force. It 
seems possible to contend that the Treaty of Versailles came into 
force at 4:15 p.m. on January 10, 1920, for the first procés- 
verbal of the deposit of ratifications indicates that it was signed 
at that hour. It might become important to inquire whether the 
proces-verbal of the exchange of ratifications of the Treaty of 
Berlin contains any similar indication of the hour of the ex- 
change — the President’s proclamation of November 14, 1921, 
does not indicate at what hour the exchange at Berlin took 
place. It would seem that strong reasons might have been found 
for excluding part, if not all, of the day of November 11, 1921, 
from the period of belligerency. 

Numerous cases have arisen in courts of the United States in 
which pronouncements have been made concerning the termina- 
tion of the war. Various questions arose as to the exercise of 
war powers after November 11, 1918. In Commercial Cable Co. 
v. Burleson,*’ an effort was made to prevent the exercise by the 
President of a war power in seizing the cables; it was contended 
that after November 11, 1918, “the war was from a military 
aspect closed ” with the result that war powers could no longer 






































85 35 Ct. Cl. 554 (1900). See also Jn re Welman, Fed. Cas. No. 17,407 
(D. Vt., 1844), also reported in 20 Vt. 653. 
66 124 Fed. 688 (S. D. N. Y., 1903). 
87 255 Fed. 99 (S. D. N. Y., 1919). 
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be exercised. But Judge Learned Hand held on January to, 
1919, that “a state of war still existed.” °* In Hamilton y,. 
Kentucky Distilleries Co.,°° the Supreme Court of the United 
States upheld the War-Time Prohibition Act, approved by the 
President on November 21, 1918, as a valid exercise of the war 
power of the Federal Government, and refused to say that the 
act had ceased to be valid by reason of the change in circum- 
stances as regards war activities. Mr. Justice Brandeis summed 
up the Court’s view, as follows: “In view of facts of public 
knowledge, some of which have been referred to, that the treaty 
of peace has not yet been concluded, that the railways are still 
under national control by virtue of the war powers, that other 
war activities have not been brought to a close, and that it can 
not even be said that the man power of the nation has been 
restored to a peace footing, we are unable to conclude that the 
act has ceased to be valid.” In Weed v. Lockwood,” the con- 
stitutionality of the Lever Food Control Act, as amended on 
October 22, 1919, was upheld on the ground, as stated by Judge 
Hough, that the country was still in a state of “ official war ” ; 
but the same statute was declared unconstitutional by the Su- 
preme Court in United States v. Cohen Grocery Co.,"* on the 
ground that “the mere existence of a state of war could not 
suspend or change the operation upon the power of Congress of 
the guaranties and limitations of the Fifth and Sixth Amend- 
ments.” 

In Commercial Trust Co. v. Miller, ™ it was contended that 
the Trading with the Enemy Act under which the Alien Property 
Custodian sought to get possession of certain property had ceased 
to have effect with the termination of the war.”* Mr. Justice 
McKenna answered, however, that “a court cannot estimate the 
effects of a great war and pronounce their termination at a par- 





68 Cf. Hijo v. United States, 194 U. S. 315, 323 (1904). 

69 251 U. S. 146, 163 (1919). See also Vincenti v. United States, 272 Fed. 
114 (4th Circ., 1921), aff’d, 256 U. S. 700 (1921). 

70 266 Fed. 785 (2nd Circ., 1920), rev’d, 255 U. S. 104 (1921). But see 
United States v. Armstrong, 265 Fed. 683 (D. Ind., 1920). 

71 255 U.S. 81 (1921). 

72 262 U. S. 51 (1923). But cf. 32 Op. Atty. GEN. 505, 509. 

73 The date of the proclamation of peace by the President was doubtless 
inadvertently put as Aug. 25, 1921. 
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ticular moment of time, and that its consequences are so far 
swallowed up that legislation addressed to its emergency had 
ceased to have purpose or operation with the cessation of con- 
flicts in the field.” It is clear that seizures made by the Alien 
Property Custodian prior to July 2, 1921, did not lose their 
effect on that date. In Application of Miller," Judge Rogers 
said that “the joint resolution of July 2, 1921 . . . put an end 
to the war between the two countries, but it did not have the 
efiect of invalidating seizures already made by the Custodian.” 
In line with this, a demand made by the Custodian on February 
4, 1921, entitled him to take possession after July 2, 1921. 
But in Miller v. Rouse, ** Judge Learned Hand held that a de- 
mand on July 5, 1921, was too late, having been made “ three 
days after the declaration of peace as now promulgated by the 
President’s recent proclamation ” of November 14, 1921. 

Several cases have arisen in which interest on debts was 
claimed for the period during which communication was improper 
owing to the state of war. In Guiness v. Miller,” it was held 
that interest on debts due from a national of Germany to a 
national of the United States before the war began, did not run 
from April 6, 1917, to July 14, 1919, “ when payments became 
lawful.” But in Robertson v. Miller,”* interest was allowed dur- 
ing the war period where the German debtor had an agent in 
the United States in control of property here and authorized 
to make the payment between June 29, 1916, and February 3, 
1917. Similarly in Hicks v. Guiness,” interest on a debt pay- 
able before the war began was allowed for the period of the 
war. It would seem to be clear that interest may be payable 
under some circumstances during the period when a state of 





74 288 Fed. 760, 767 (2nd Circ., 1923). Cf. Miller v. Camp, 280 Fed. 520 
(S. D. Fla., 1922) ; Munich Reinsurance Co. v. First Reinsurance Co., 6 F. (2d) 
742 (2nd Circ., 1925). 

7 Application of Miller, 281 Fed. 764 (2nd Circ., 1922). 

76 276 Fed. 715 (S. D. N. Y., 1921). See also, Matheson v. Hicks, 10 F. (2d) 
872 (E. D. N. Y., 1926). 

"7 291 Fed. 768 (S. D. N. Y., 1923). 

78 286 Fed. 503 (2nd Circ., 1922). 

79 46 Sup. Ct. Rep. 46 (1925), reversing on this point Guiness v. Miller, 299 
Fed. 538 (2nd Circ., 1924), in which the judgment of the District Court, 291 Fed. 
769 (S. D. N. Y., 1923), had been affirmed. See also Miller v. Humphrey, 7 F. 
(2d) 330 (6th Circ., 1925). 















1042 HARVARD LAW REVIEW 


war obtains, and such decisions throw little light on the date 
to be taken as that of a war’s termination. 

In some prosecutions for crimes, it became necessary for 
courts to say whether the war had ended within the meaning of 
provisions in various statutes.*° In Weisman v. United States," 
the court sustained a conviction for an act on September 30, 
1919, injuring a telegraph line operated by the United States 
and used as an aid to transportation of “war material and 
troops.” In Ex parte Sichofsky,* habeas corpus was denied to 
a petitioner convicted of unlawful entry into the United States 
on August 23, 1920, under the Act of May 22, 1918, which made 
entry without a passport “ when the United States is at war,” 
unlawful. And in applying the rule of thumb that resident aliens 
who during the war claimed exemption from military service 
because of alienage were not admissible to citizenship until five 
years after the termination of the war, the District Court in 
Massachusetts took July 2, 1921, as the date of the termination 
of the war.** 

The date of the termination of the war was also considered 
by military authorities at different times. Thus, desertion after 
March 3, 1921, was not regarded as a desertion in time of war." 
On a petition for habeas corpus, in Kahn v. Anderson,** the 
United States Supreme Court refused to release a petitioner con- 
victed by a court-martial on November 28, 1918, of violating 
various articles of war, holding that the expression “ in time of 
peace” used in the articles referred to a “ complete peace ” 
which “ had not come to pass by the effect of the Armistice and 
the cessation of hostilities.” 





80 Prosecutions under war legislation for crimes committed during the war 
were, of course, possible after hostilities had ceased. United States v. Armstrong, 
265 Fed. 683 (D. Ind., 1920); Bentall v. United States, 276 Fed. 121 (8th 
Circ., 1921). 

81 271 Fed. 944 (7th Circ., 1921). 

82 273 Fed. 604 (S. D. Cal. S. D., 1921), aff’d sub nom. Sichofsky v. United 
States, 277 Fed. 762 (oth Circ., 1922). See also United States v. Wallis, 278 
Fed. 838 (S. D. N. Y., 1921); Flora v. Rustad, 8 F. (2d) 335 (8th Circ., 1925), 
and Takeyo Koyama v. Burnett, 8 F. (2d) 940 (oth Circ., 1925). Cf. cases cited 
supra, notes 36, 39. 

83 In re Bevelacqua, 295 Fed. 862 (D. Mass., 1924). 

84 Dicest oF OPINIONS OF THE JUDGE ADVOCATE GENERAL OF THE Army (Jan.- 
Dec. 1922), 13. See also ibid. (Jan.-June, 1921), 7. 85 255 U.S. 1 (1921). 
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It is of course possible that persons who were alien enemies at 
some time in the period of a war should cease to have that 
character as a result of the political action of one of the belliger- 
ents. The question might have been raised, for instance, with re- 
spect to German nationals who later became nationals of Poland. 
In several interesting cases it was raised with respect to Austro- 
Hungarian nationals who later became nationals of Czecho- 
Slovakia and of the Serb-Croat-Slovene State. In Kolundjija 
v. Hanna Ore Mining Co.,*° compensation was claimed for the 
death of a subject of Austria-Hungary in Minnesota on July 
26, 1918. The deceased’s widow, a subject of Austria-Hungary, 
resident in that country, brought action on June 1, 1921, more 
than one year after the employer had given notice of the death to 
the Minnesota Department of Labor on May 6, 1920, though the 
statute required that action be brought within the year.*’ The 
Minnesota court was of opinion that this statute of limitations 
did not run against an enemy alien during the period of the 
war with Austria-Hungary, which was said to have continued 
until July 2, 1921. But as the claimant was a resident in 
territory which became a part of the Serb-Croat-Slovene State 
“during the latter part of the year 1918,” as the Kingdom of 
the Serbs, Croats and Slovenes was recognized by the Govern- 
ment of the United States on February 7, 1919, and as that 
Kingdom was never an enemy state, she ceased to be an enemy 
alien on the latter date and was therefore barred by the statute 
of limitations. But the Treaty of St. Germain between the 
Allied Powers and Austria did not come into effect until July 
16, 1920,°° and the transfer of the territory in which claimant 








86 155 Minn. 176, 193 N. W. 163 (1923). See also Waldes v. Bosch, 109 
Misc. 306, 179 N. Y. Supp. 713 (1919), where the view seems to have been 
taken that residents of Prague lost their enemy character, for the purpose of 
suing in a New York court, when Czecho-Slovakia was recognized. 

87 Cases calling for the application of statutes of limitations, in which it 
would have been necessary to fix the exact date of the end of the war, seem 
to have been rare. The report of Ohlendick v. Schuler, 299 Fed. 182 (6th Circ., 
1924), is not clear on the point. Cf. Colorado Fuel & Iron Co. v. Industrial 
Comm., 73 Colo. 579, 216 Pac. 706 (1923); Siplyak v. Davis, 276 Pa. St. 40, 
119 Atl. 745 (1923). 

88 3 Unirep States Treaties & CONVENTIONS, 3539. The Treaty of Trianon 
between the Allied Powers and Hungary did not come into effect until June 26, 
1921. 6 LeaGuE oF Nations TREATY SERIES, 188. 
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was living was certainly not definitive prior to that date; *° the 
United States made no formal recognition of the transfer even 
at that time, and the previous recognition of the new state by 
the United States was in no way a definition of its boundaries, 
It would seem therefore that the claimant did not gain Serb-Croat- 
Slovene nationality prior to July 16, 1920, and if she was entitled 
to a year after she ceased to be an enemy alien, that period 
had not run when her action was begun.” 

In Garvin v. Diamond Coal & Coke Co.,”' compensation was 
claimed for a death on May 29, 1918, by a resident of Lukova, 
formerly in Hungary, later in Czecho-Slovakia. An informal 
claim had been filed by a Swedish consul on May 8, 1919, and a 
formal claim was later filed by a Czecho-Slovak consul on No- 
vember 16, 1921. Czecho-Slovakia was said to have been recog- 
nized in September, 1918, and if on that date the claimants lost 
enemy character, their claim would have been barred by a one- 
year statute unless saved by the action of the Swedish consul. 
The holding was clear that the claim was not barred, the court dis- 
approving Kolundjija v. Hanna Ore Mining Co.; but the result 
can be rested on the action taken by the Swedish consul. A 
more vigorous disagreement with the Minnesota case is to be 
found in Inland Steel Co. v. Jelenovic,** in which the Indiana 
court reaches a result squarely opposed to that in Kolundjija v. 
Hanna Ore Mining Co. 


The foregoing seems to indicate that it is not possible to set 
definite limits for the period of duration of the war for all pur- 
poses. Though it seems proper to say for most purposes that 
the war between the United States and Germany began on April 





8° The Permanent Court of International Justice, in its sixth advisory opinion 
of Sept. 19, 1923, was clearly of opinion that the cession of German territory to 
Poland became effective only when the Treaty of Versailles came into force. 
PUBLICATIONS OF THE Court, Series B, No. 6, p. 28. 

90 See the comment by Edwin D. Dickinson in 19 Am. Jour. Int. Law, 
263, 266. 

91 278 Pa. St. 469, 123 Atl. 468 (1924). See also Afric v. Alaska United Gold 
Mining Co., 6 Alaska, 540 (1922); Kopecky v. Coalmont Moshannon Coal Co., 
278 Pa. St. 478, 123 Atl. 471 (1924); Zeliznik v. Lytle Coal Co., 82 Pa. Super. 
Ct. 489 (1924). Cf. Rogulj v. Alaska Gastineau Mining Co., 288 Fed. 549 
(oth Circ., 923). 

92 150 N. E. 391 (Ind. App., 1926). 
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6, 1917, at 1:18 p.m., yet hostile acts might have been committed 
on either side prior to that time, and possibly neutral interests 
should have received protection in some interval following it. 
But the precise time of the end of the war is more difficult to 
fix. It would seem not improper to set July 14, 1919, as the 
date of the end of the war for purposes of trading between 
nationals of the two countries; to set March 3, 1921, as the date 
of the end of the war for the purpose of applying much of 
America’s war-time legislation; and to set July 2, 1921, as the 
date of the end of the war for purposes of American municipal 
law and claims before the Mixed Claims Commission. But 
there may also be some international situations in which it 
would be improper to say that the war ended before Novem- 
ber 11, 1921. 
Manley O. Hudson, 


Harvarp Law SCHOOL. 
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THE BUSINESS OF THE SUPREME COURT OF THE 
UNITED STATES—A STUDY IN THE 
FEDERAL JUDICIAL SYSTEM 


V. FROM THE JUDICIAL CoDE TO THE Post-War JUDICIARY ACTS 


I 


ener air the decisive factor in the history of the Supreme 

Court is its progressive contraction of jurisdiction. This 
tendency has been particularly significant since the Civil War. 
In contrast with the vast expansion of the bounds of the inferior 
federal courts, the scope of review by the Supreme Court has 
been steadily narrowed. Familiar devices for dealing with 
growth in business by adding to personnel have been eschewed. 
The serious proposals made from time to time to increase the 
membership of the Court, to add temporary judges, to break up 
an enlarged Court into divisions, did not prevail. There are 
intrinsic limits to the size of a court if it is to be a coherent 
_instrument for the dispatch of business and at the same time to 
observe the needs of consultation and deliberation. The effective 
conditions for insuring the quality of judicial output of the 
Supreme Court have been maintained. Human limitations have 
been respected. Confidence in the competence of the Court has 
not been won by the presence of an occasional man of genius. 
The explanation lies rather in the capacity of the Court to dispose 
adequately the tasks committed to it. Despite the country’s 
phenomenal increase in population and wealth and the resulting 
extension of governmental activities, the duties of the Supreme 
Court have been kept within limits appropriate for nine judges 
who are not supermen. On the other hand, Congress, the execu- 
tive departments, the commissions, and the lower federal courts 
have always had duties placed upon them which disregarded the 
limits of strength and capacity. As a result paper duties are 
neglected; incumbents of high position perform in name only; 
they are administrators without time-to know what they are doing, 
or to think how to do it. 
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At times Congress has unduly delayed in narrowing the ambit 
of the Supreme Court’s duties. In the end, however, legislation 
has been forthcoming to keep the Court sufficiently compact and 
the litigation within its compass. In a few instances, the Court, 
by the application of laws of doubtful meaning, has let down the 
bar to needless litigation. Against the views of Chief Justice 
Waite and Mr. Justice Miller it held in the Pacific Railroad Re- 
moval Cases,’ thateevery case concerning a federal corporation 
was necessarily a case “ arising under the Constitution or laws of 
the United States” within the meaning of the Removal Act of 
March 3, 1875, and thereby unduly burdened its own dockets 
as well as those of the lower federal courts.” Again, out of the 
doubtful provisions of the Circuit Courts of Appeals Act, the 
Court, over the protest of Chief Justice Fuller and Mr. Justice 
Brown, evolved a system of double appeals.* Finally —to an- 
ticipate the Act of September 6, 1916 *—in considering when “is 
drawn in question the validity of a statute,” the Court narrowly 
construed the relief intended by that Act, against the dissent of 
Mr. Justice Brandeis, concurred in by Mr. Justice Clarke.° 

Very seldom, indeed, since the original Judiciary Act, has 
Congress broadened the base of resort to the Supreme Court. 
Judge Humphrey’s decision in the Beef Trust Case led to the 
extension of jurisdiction involved in the Criminal Appeals Act of 
1907.° Section 240 of the Judicial Code’ further broadened 
the government’s opportunity for appeal in criminal cases by 
allowing the United States to bring up criminal cases on writ of 
certiorari after reversal of a judgment of conviction in a circuit 
court of appeals.* The next enlargement of the Court’s scope of 





1 15 U. S. r (1885). 

* Felix Frankfurter, “The Business of the Supreme Court of the United 
States,” 39 Harv. L. Rev. 35, 48. 

% Spreckles Sugar Refining Co. v. McClain, 192 U. S. 397 (1904). See Charles 
W. Bunn, “ Review in the Supreme Court,” 35 Harv. L. REv. 902. 

* 39 Stat. 726, c. 448, § 2. 

5 Dahnke-Walker Co. v. Bondurant, 257 U. S. 282 (1921). 

® Felix Frankfurter, “The Business of the Supreme Court of the United 
States,” 39 Harv. L. Rev. 325, 337 et seq. 

7 See United States v. Gulf Refining Co., 268 U. S. 542 (1925). For a more 
recent exercise of this jurisdiction, see United States v. Daugherty, 46 Sup. Ct. Rep. 
156 (1926). 

8 This constituted a legislative modification of United States v. Dickinson, 213 
U. S. 92 (1909), following the grounds taken in United States v. Sanges, 144 U. S. 
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review was again due to profound public concern over a particular 
case—TIves v. South Buffalo Railway Company,’ this time a 
decision of the New York Court of Appeals. The outcome was 
a change in the policy of review of state courts by the Supreme 
Court as it had prevailed since the Union was established. 

A vital chapter of American history derives from the famous 
twenty-fifth section of the Judiciary Act of 1789.*° The story 
of its survival against legislative and judicial attacks is to no 
small degree a narrative of the conflict between national and 
state forces." Marbury v. Madison** has unduly overshadowed 
Cohens v. Virginia.** For one hundred and twenty-five years 
this jurisdiction remained, in effect, as it was molded by the First 
Congress. Even the powerful centralizing impulses of the Civil 
War left it unchanged. A revision of the twenty-fifth section by 
the Judiciary Act of 1867,** however, furnished an opportunity 
for its expansion. From the omission in the Act of 1867 of the 
restrictive clause of the twenty-fifth section whereby, in reviews 
from the state courts, “no other error shall be assigned or re- 
garded as a ground of reversal . . . than such as appears on the 
face of the record, and immediately respects the before mentioned 


questions of validity or construction of the said constitution, 
treaties, statutes, commissions, or authorities in dispute,” it was 
urged *° that the jurisdiction of the Supreme Court was no longer 
“limited to the correction of errors relating solely to Federal 





310 (1892). The need for legislation to correct the restrictions against review by 
the Government of a reversal of conviction was first brought to the attention of 
Congress by Attorney General Bonaparte, Rep. Atty. GEN. FOR 1908, 4-5, re- 
newed by Attorney General Wickersham the next year, Rep. Atry. GEN. FOR 
1909, 20. 

9 201 N. Y. 271 (1911). 10 x Stat. 73, 85-7. 

11 See Charles Warren, “ Legislative and Judicial Attacks on the Supreme 
Court of the United States,” 47 Amer. L. REv. 1. 

12 y Cranch (U. S.) 137 (1803). 

13 6 Wheat. (U. S.) 264 (1821). 

14 14 Sra. 385, c. 28, §2. As amended by this Act it found its way as Section 
709 into the Revised Statutes. A further amendment was made by the Act of Feb. 
15, 1875, 18 STaT. 318, permitting the Court at its discretion to award execution 
or to remand the case to the court from which it was removed by the writ of error. 

15 Particularly in a powerful brief submitted by Benjamin R. Curtis as amicus 
curiae. CURTIS, JURISDICTION OF THE UNITED States Courts, 2 ed., 46 et seq. 
The brief is printed in full ibid. 59. Substantial extracts will be found in Murdock 
v. Memphis, 20 Wall. (U. S.) 590, 602 (1874). 
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law,” *° but extended to all questions in the record, even those of 
exclusive state concern. Three Justices acceded to the argu- 
ment.’’ But the Court, in Murdock v. Memphis,” refused to 
impute to Congress such a “radical and hazardous change of a 
policy vital in its essential nature to the independence of the 
State courts.”*® It thereby also saved itself from a heavy 
increase in what is perhaps the most obscure field for its adjudi- 
cations, namely, the interpretation of local statutes and local 
practices. 

The twenty-fifth section of the Judiciary Act provided for 
writs of error to state courts only when a state court had denied 
a claim of federal right.2° Fear of disobedience of national au- 
thority by state judiciaries determined this legislation. The 
framers of the Judiciary Act guarded against the danger of state 


16 Murdock v. Memphis, 20 Wall. (U. S.) 590, 630 (1874). 

17 Clifford, Swayne, and Bradley, JJ. Waite, C. J., having been appointed after 
the argument and re-argument of the case, took no part in the judgment. 

18 20 Wall. (U. S.) 590 (1895). 

19 Jbid., at 630. 

20 The material portion of the twenty-fifth section reads: “That a final 
judgment ... in the highest court ...of a State in which a decision in the 
suit could be had, where is drawn in question the validity of a treaty or statute of, 
or an authority exercised under the United States, and the decision is against their 
validity ; or where is drawn in question the validity of a statute of, or an authority 
exercised under any State, on the ground of their being repugnant to the constitu- 
tion, treaties or laws of the United States, and the decision is in favour of such 
their validity, or where is drawn in question the construction of any clause of the 
constitution, or of a treaty, or statute of, or commission held under the United 
States, and the decision is against the title, right, privilege or exemption specially 
set up or claimed by either party, under such clause of the said Constitution, — 
treaty, statute‘ or commission, may be re-examined and reversed or affirmed in 
the Supreme Court of the United States upon a writ of error... .” 1 Srat. 73, 
85-6. 

Cases in which the Supreme Court refused jurisdiction on the ground that 
the federal right had been upheld and not denied in the state courts are not 
numerous. See Gorden v. Caldcleugh, 3 Cranch (U. S.) 268 (1806) ; Montgomery 
v. Hernandez, 12 Wheat. (U. S.) 129 (1827) ; Commonwealth Bank of Kentucky v. 
Griffith, 14 Pet. (U. S.) 56 (1840) ; Fulton v. Morgan, 16 Pet. (U. S.) 149 (1842); 
Walker v. Taylor, 5 How. (U. S.) 64 (1847); Strader v. Baldwin, 9 How. (U. S.) 
261 (1850); Linton v. Stanton, 12 How. (U. S.) 423 (1851); Burke v. Gaines, 19 
How. (U. S.) 388 (1856); Reddall v. Bryan, 24 How. (U. S.) 420 (1860); 
Roosevelt v. Myer, 1 Wall. (U. S.) 512 (1863); Ryan v. Thomas, 4 Wall. (U. S.) 
603 (1866); Missouri v. Andriano, 138 U. S. 406 (1891); Jersey City & Bergen 
R. R. v. Morgan, r6o U. S. 288 (1895); De Lamar’s Gold Mining Co. v. Nesbitt, 
177 U. S. 523 (1900); Kizer v. Texarkana & Ft. Smith Ry., 179 U. S. 199 (1900) ; 
Baker v. Baldwin, 187 U. S. 61 (1902). 
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judges whose inclination towards support of action by their 
“sovereign states’ would lead them to be unmindful of the na- 
tional interest as expressed in the Constitution, laws and treaties 
of the United States." The constitutional litigation of tte first 
half of the nineteenth century does not prove these fears to have 
been ill-founded.” 

Though politically of great moment these cases prior to the 
Civil War were not very numerous. After 1870, however, the 
legislative momentum became accelerated. In turn the new 
protection of the Fourteenth Amendment, with its “ convenient 
vagueness,” ** was invoked against the various regulatory laws. 
Judicial development of the Fourteenth Amendment put claims 
of federal right within easy reach of astute counsel in the state 
courts. Litigation was multiplied by the heavy legislative output, 
concurring with the opportunities afforded by the Fourteenth 
Amendment. The twenty-fifth section, in its modern phrasing, 
became one of the most active sources of Supreme Court business. 
With the twentieth century came the steady rise in the flood of 
social legislation. But in 1905 it received a sharp check by 
Lochner v. New York.** State courts added their force to the 
ensuing ebb.”* The broad language of Mr. Justice Peckham in 
Aligeyer v. Louisiana*® and later in the Lochner case was un- 





21 The historic consideration has thus been expressed by the Supreme Court: 
“The object of the present judiciary act was not to give a right of review 
wherever the validity of an act of Congress was drawn in question, but to prevent 
courts of the several States from impairing or frittering away the authority of 
the federal government, by giving a construction to its statutes adverse to such 
authority.” Missouri v. Andriano, 138 U. S. 496, 499 (1891). 

22 See, for instance, the fate of the Kentucky Court of Appeals which, against 
the strong desires of the community, in Blair v. Williams, 4 Litt. (Ky.) 35 (1823), 
held state laws staying the levy of executions and imposing restrictions upon 
execution sales to be unconstitutional. Efforts at impeachment followed. See 
McE:roy, Kentucky IN THE Nation’s History, 377, 387 et seg. This led to an 
attempt to broaden the right of appeal to the Supreme Court. A bill was intro- 
duced by Senator Talbot, of Kentucky, permitting parties in suits involving a 
federal question to remove them prior to trial to the federal courts. The bill, 
however, was not pressed. See Charles Warren, “ Legislative and Judicial Attacks 
on the Supreme Court of the United States,” 47 Amer. L. REv. 1, 528. 

23 Charles M. Hough, “ Due Process of Law — Today,” 32 Harv. L. Rev. 218. 

24 198 U. S. 45 (1905). f 

25 For a summary of the trend of decision in the state courts at this period, 
see Roscoe Pound. “ Liberty of Contract,” 18 Yate L. J. 454. 

26 165 U.S. 578 (1897). 
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critically accepted, and constitutional adjudications drew heavily 
on loose dicta.** Courts inculcated with the doctrine of Matter 
of Jacobs ** found vindication in the Lochner case. In 1908, 
however, application of a new technique’ in constitutional argu- 
ments wherein an appreciation of facts is the decisive element,” 
brought forth Muller v. Oregon** and with it the hope of a re- 
stricted direction to the Fourteenth Amendment. The philosophy 
behind the constitutional outlook of Mr. Justice Holmes, insofar 
as the generalities of due process were involved, appeared to 
be vindicated by demonstration in detail. His warnings that “a 
constitution is not intended to embody a particular economic 
theory ” ** and that the “accident ” of the Court “ finding certain 
opinions natural and familiar or novel and even shocking ought 
not to conclude our judgment upon the question whether statutes 
embodying them conflict with the Constitution of the United 
States ” ** seemed at last to have been heeded, in the regard which 
was paid in Muller v. Oregon to the realities behind industrial 
legislation.** 





°7 See Charles Warren, “ The New Liberty under the Fourteenth Amendment,” 
39 Harv. L. Rev. 431, 448, 449. 

28 98 N. Y. 98 (1885). 

°° The application of the inductive method to constitutional cases, charac- 
terized later by Mr. Justice McKenna as an appeal to “a judgment from 
experience as against a judgment from speculation.” Tanner v. Little, 240 U. S. 
369, 386 (1916). In the Muller case Mr. Justice Brewer thus indicated the 
significance of the new type of argument and brief first introduced by Mr. 
Brandeis appearing in this case for Oregon: “In patent cases counsel are apt to 
open the argument with a discussion of the state of the art. It may not be amiss, 
in the present case, before examining the constitutional question, to notice the 
course of legislation as well as expressions of opinion from other than judicial 
sources. In the brief filed by Mr. Louis D. Brandeis, for the defendant in error, 
is a very copious collection of all these matters, an epitome of which is found in 
the margin . . . when a question of fact is debated and debatable, and the extent 
to which a special constitutional limitation goes is affected by the truth in respect 
to that truth, a widespread and long continued belief concerning it is worthy 
of consideration. We take judicial cognizance of all matters of general knowledge.” 
208 U. S. 412, 419, 420-21 (1908). 

30 See Felix Frankfurter, ‘“‘ Hours of Labor and Realism in Constitutional Law,” 
29 Harv. L. Rev. 353, and Henry Wolf Biklé, “‘ Judicial Determination of Ques- 
tions of Fact Affecting the Constitutional Validity of Legislative Action,” 38 Harv. 
L. Rev. 6. 

31 208 U. S. 412 (1908). 

82 Lochner v. New York, 198 U. S. 45, 75 (1905). 38 Ibid. 

34 See, for instance, the significance which the present Chief Justice attaches to 
the basis which underlies Muller v. Oregon and the series of cases which followed 
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Into this atmosphere of expectancy workmen’s compensation 
legislation was ushered. Its tried experience in other industrial 
countries, the long, careful investigations which preceded enact- 
ment, the thorough discrediting of common-law doctrines of 
master and servant when applied to modern industry, furnished 
basis for the hope that the broad outlines of the Constitution did 
not exclude the adaptation of legislation to modern industrial 
necessities. But the economic and social considerations which 
prevailed with the Supreme Court in 1908 were deemed irrele- 
vant by the New York Court of Appeals in 1911.*° In Jves vy. 
South Buffalo Railway Company that court unanimously de- 
feated the first American workmen’s compensation law by find- 
ing it “a deprivation of liberty and property under the Federal 
and State Constitutions.” *° 

The Jves decision aroused the fiercest criticism. Theodore 





it “ which may be said to have established a rule of decision.” Adkins v. Children’s 
Hospital, 261 U. S. 525, 563, 566 (1923). Both the Chief Justice and Mr. Justice 
Holmes in their dissenting opinions in the Adkins case assumed that this series of 
cases, ending with Bunting v. Oregon, 243 U. S. 426 (1917), had worn away the 
authority of the Lochner case. “I have always supposed,” the Chief Justice put 
it, “that the Lochner Case was thus overruled sub silentio.” 261 U. S. at 564. 
And Mr. Justice Holmes “had supposed ... that Lochner v. New York, 108 
U. S. 45, would be allowed a deserved repose.” Jbid., at 570. 

85 “Tn arriving at this conclusion we do not overlook the cogent economic 
and sociological arguments which are urged in support of the statute. There can 
be no doubt as to the theory of this law. It is based upon the proposition that 
the inherent risks of an employment should in justice be placed upon the shoulders 
of the employer, who can protect himself against loss by insurance and by such 
an addition to the price of his wares as to cast the burden ultimately upon the 
consumer; that indemnity to an injured employee should be as much a charge 
upon the business as the cost of replacing or repairing disabled or defective ma- 
chinery, appliances or tools; that, under our present system, the loss falls imme- 
diately upon the employee who is almost invariably unable to bear it, and 
ultimately upon the community which is taxed for the support of the indigent; 
and that our present system is uncertain, unscientific and wasteful, and fosters 
a spirit of antagonism between employer and employee which it is to the interests 
of the state to remove. ... If such economic and sociologic arguments as are 
here advanced in support of this statute can be allowed to subvert the funda- 
mental idea of property, then there is no private right entirely safe, because there 
is no limitation upon the absolute discretion of legislatures, and the guarantees of 
the Constitution are a mere waste of words.” Ives v. South Buffalo Ry., 201 
N. Y. 271, 204-05 (1911). 

36 201 N. Y. 271, 294 (1911). For the further history of New York work- 
men’s compensation legislation, see N. Y. Cent. R. R. v. White, 243 U. S. 188, 
195-96 (1917). 
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Roosevelt led the critics in characteristic language,’ but even 
such sober organs as the New York Evening Post and the Spring- 
field Republican uttered vigorous speech.** Nor was the legal 
profession, on the whole, less outraged.*® A notable protest of 
“teachers of Constitutional law in some of the principal law 














: did schools and universities of the country, who have devoted years 
trial of study to the principles of American Constitutions ” included 
hich the names of Andrew A. Bruce, Ernst Freund, Frank J. Goodnow, 
ele- James Parker Hall, and Roscoe Pound.* 

dns The adverse New York decision came on the heels of the 
de- spacious conception of the scope of the due process clause 
we announced by the Supreme Court in the famous case of Noble 









87 Theodore Roosevelt, “ Workmen’s Compensation,” 98 OUTLOOK, 49, 53 
(May 13, 1911). After quoting an “eminent jurist” to the effect that the 
decision was “another illustration that in many American courts property is 
more sacred than life,” Roosevelt continued: “It is out of the question that the 
courts should be permitted permanently to shackle our hands as they would 
shackle them by such decisions as this, as the decision by the same Court many 
years ago in the tenement-house cigar factory cases, and the decision of the 
bakeshop cases shackled them. Such decisions are profoundly anti-social, are 
against the interests of humanity, and tell for the degradation of a very large 
proportion of our community; and, above all, they seek to establish as an im- 
mutable principle the doctrine that the rights of property are supreme over the 
rights of humanity, and that this free people, this American people, is not only 
forbidden to better the conditions of mankind, but cannot even strive to do the 
elementary justice that, among even the monarchies of the Old World, has 
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os already been done by other great industrial nations.” For a reply to Roosevelt’s 
ch criticism, see Charles C. Moore, “ New York Workmen’s Compensation Act,” 15 
“ Law NOTEs, 44. 

a 38 See press comments in 42 LirErAry Dicest for Apr. 8, r91t. 

ns 39 See, e.g., the comment of Mr. Bernard Flexner: “ The decision is a shock 
‘ not only to the ‘economist’... ; it is quite as distinct a shock to a growing 
d number of judges and lawyers who recognize that our employers’ liability laws 
~ are barbarous. ... A court which cites at this time Jn re Jacobs, as an illustra- 
: tion of the limitation of the exercise of police power, rightfully draws down upon 
: itself the criticism not of laymen alone, but of lawyers who find in the economic, 
: social, and ethical conditions that the New York court brushes aside with a few 





patronizing words the justification for a constantly widening exercise of the 
police power of the state.” 26 Survey, 192 (Apr. 29, 1911). And see comments 
of other lawyers in the same issue of THe Survey. Also James P. Hall, “ New 
York Workmen’s Compensation Act Decision,” 19 Jour. Pot. Econ. 694; Ernst 
Freund, “ Constitutional Status of Workmen’s Compensation,” 6 ILu. L. REv. 432; 
A. A. Bruce, “The New York Employers’ Liability Act,” 9 Micu. L. REv. 684; 
Edward Q. Keasbey, “The Courts and the New Social Questions,” 24 GREEN 
Bac, 114; Eugene Wambaugh, “ Workmen’s Compensation Acts,” 25 Harv. L. 
Rev. 129; and Notes in 11 Cor. L. Rev. 475 and 24 Harv. L. Rev. 647. 

40 98 OuTLOOK, 709, 710 (July 29, 1orr). 
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State Bank v. Haskell.** Mr. Justice Holmes’ opinion, speak- 
ing for a unanimous Court, gave solid hope that the justification 
which underlay workmen’s compensation legislation would find 
ample shelter within the due process clause.** But the Jves case, 
so long as it stood, remained an obstacle if not a bar — short of 
constitutional amendment ** — to workmen’s compensation laws. 
For claims under the Federal Constitution had been asserted and 
sustained. Federal right had been vindicated, not denied. 
Under the existing appellate jurisdiction there was no way of 
reviewing the Jves result by the Supreme Court. When, shortly 
after, the Supreme Court of Washington upheld the constitution- 
ality of a similar statute,** the demand for review by the Supreme 
Court was intensified by a wide-spread feeling that, in practice, 
constitutionality turned on geography.*° 





41 219 U. S. 104, 575 (1011). 

42 See, for instance, Professor Ernst Freund’s prophecy “there is good reason 
to believe that the Supreme Court would sustain such a law,” 26 SuRVEY, 195, 
196 (April 29, 1911), and Senator Root’s remark: “ There have been some cases 
in which the decisions of the courts of last resort in states have been in favor of 
the claim, giving to the provisions of the Federal Constitution an effect which 
many people think the Supreme Court would not give to those cases. The 
notable case in that connection is the Ives case in New York, regarding the 
workmen’s compensation act.” Address before.the Judiciary Committee of the 
House of Representatives, February 27, 1914, printed in Root, ADDRESSES ON 
GOVERNMENT AND CITIZENSHIP, 466, 475. 

48 The inaptness of the suggestion of the New York court, to modify the con- 
ception of due process by constitutional amendment as a way of securing work- 
men’s compensation legislation, was thus dealt with in the protest of the law 
teachers: “A court which condemns a rule of law as contrary to due process 
should not suggest a remedy by an appeal to the people; for such a suggestion 
creates the impression that the principle of due process is one susceptible of im- 
provement.” 98 OvuTLOOK, 709, 711 (July 29, 1911). 

44 State v. Clausen, 65 Wash. 156, 117 Pac. 1101 (1911), vindicating the proph- 
ecy made shortly before this decision by Mr. Louis D. Brandeis in a letter to 
the editor of THe Survey: “I am inclined to think that we shall find legislatures 
of some of the other states undeterred by the decision of your Court of Appeals; 
and some other court will have the opportunity soon of making a more just deci- 
sion.” 26 Survey, 198 (Apr. 29, 1911). In a few years Mr. Justice Brandeis 
shared in decisions by the Supreme Court sustaining workmen’s compensation laws 
more sweeping than the one temporarily defeated by the New York Court of 
Appeals. See Mountain Timber Co. v. Washington, 243 U.S. 219 (1917) ; Arizona 
Employers’ Liability Cases, 250 U. S. 400 (1919); Ward & Gow v. Krinsky, 259 
U. S. 503 (1922). For the steady extension of the workmen’s compensation legis- 
lation movement, see Bulletins No. 272, 332 and 379 of United States Bureau of 
Labor Statistics. ; 

45 Anticipating that the Supreme Court of Washington would reach a result 
contrary to that reached by the New York Court of Appeals, the Committee of 
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Thus did the /ves case precipitate the movement to alter the 
appellate jurisdiction of the Supreme Court over state courts. 
The impetus given by that decision was sufficiently powerful to 
realize the desire for reform which it provoked. ‘“ Lawyers, as 
a class,” wrote the lawyers of the House Judiciary Committee, 


“are conservative and slow to change existing laws. Reforms in the 
law grow out of some concrete experience that so forcibly presents the 
necessity of change as to arouse public interest. The decision of the 
Ives Case in New York, which held the Workmen’s Compensation Act 
passed by the Legislature of New York unconstitutional, on the grounds 
that it was in violation of the Fourteenth Amendment to the Federal 
Constitution served this purpose.” *¢ 


Yet lawyers bore the heaviest testimony against the New York 
decision; and lawyers promptly exerted themselves to devise and 
promote legislation to effect the necessary change in the reviewing 
power whereby sterile applications of the Federal Constitution 
might be subjected to the livelier scrutiny of the Supreme Court. 
The lead was taken by a special committee of the American Bar 
Association.** In December, 1911, a bill drafted by it, extending 
writs of error to judgments of the highest court of the state uphold- 


ing as well as denying a federal right, was introduced in both 
‘Houses of Congress.** Senator Root vigorously supported it in 
Congress.*® The bill came out of the Senate Judiciary Committee 
with certiorari substituted for writ of error for the new class of 
cases.°° This amendment met the occasion by furnishing a means 
of review and yet protecting the already over-loaded Court from 
further obligatory jurisdiction.** In this shape the bill encoun- 





the Bar Association remarked: “ We shall then be in the position of having the 
Constitution of the United States mean one thing in New York, and another in 
Washington.” 36 Am. Bar Assn. Rep. 448, 464. 

46 House Report, No. 1222, 63rd Cong., 3rd Sess., Ser. No. 6766, 2. 

47 36 Am. Bar Assn. REP. 448, 462, 460. 

48 In the Senate on December 13, 1911, by Nelson (by request); and the 
House on Dec. 20, 1911, by Clayton. 48 Conc. Rec. 294, 580. Similar bills were 
introduced in the House by Lenroot on Jan. 4, 1912, and by French on Jan. 8, 
1912. Ibid. 676, 736. 

49 See Root, op. cit. 467, 474. 

50 In this form it was reported out by Senator Root, Apr. 4, 1912. SEN. REp., 
No. 560, 67th Cong., “2nd Sess., Ser. No. 6121; 48 Conc. REc. 4274. 

51 “The idea of that modification was that the unlimited right would load 
down the calendar of the Supreme Court of the United States with a vast multi- 
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tered little opposition and passed the Senate without division.” 
Nevertheless the House adjourned without action. 

_ The legislative effort was at once renewed in the new Congress. 
In various forms bills were introduced authorizing cases decided 
in favor of the claim of a federal right to be brought up to the 
Supreme Court. But the legislative pace had slowed down as 
the spur of the Jves case weakened with time. Congress again 
had to be pushed from without. Thus, the Wisconsin Legislature 
memorialized Congress,* although a voluntary as distinguished 
from a compulsory compensation act, such as was involved in the 
Ives case, had already hurdled the constitutional barriers before 
the Wisconsin Supreme Court.** The American Bar Association 
continued to prod, but the first Wilson Congress was preoccu- 
pied with more urgent demands for legislation, and not until 
January 20, 1914, was Senator Root’s bill reported out of the 
Judiciary Committee.*’ The bill promptly passed the Senate,” 
but again encountered delay in the House, where it went over to 
the next session.°° Meanwhile the New Jersey Supreme Court 
upheld a workmen’s compensation statute *° and thereby empha- 
sized the geographic feature of constitutionality. As the House 
Judiciary Committee pithily reported: “ The Fourteenth Amend- 
ment meant one thing on the east bank of the Hudson and the 





tude of cases in which an appeal was taken for purposes of delay, and that in 
every case of public importance and concern involving a constitutional ques- 
tion the Supreme Court would exercise its jurisdiction.” Root, ADDRESSES ON 
GOVERNMENT AND CITIZENSHIP, 467, 476. 

52 48 Conc. Rec. 6012. 

53 In the Senate by Root on Apr. 7, 1913; by Jones (for Clapp) on Apr. 21, 
1913; by Nelson on May 5, 1913; by Gallinger on Dec. 1, 1913; by Smith of 
Georgia on Dec. 10, 1913; by Root on Jan. 14, 1914. 50 Conc. REC. 53, 239, 
1094, 6051; 51 ibid. 503, 1622. In the House by Lenroot on Apr. 7, 1913; by 
French on Apr. 7, 1913; by Smith of Minnesota on Aug. 9. 1913. 50 ibid. 81, 
90, 3202. 

54 Tbid. 1797. 

55 Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209 (1911). 

56 38 Am. Bar Assn. REP. 45. 

5? Through Senator Root on Jan. 20, 1914, Sen. Rep., No. 161, 63rd Cong., 
2nd Sess., Ser. No. 6552; 51 Conc. REC. 2016. 

58 On Jan. 21, 1914, ibid. 2016. 

. 5° It was reported from the House Judiciary Committee on Dec. 14, 1914. 
See House Report, No. 1222, 63rd Cong., 3rd Sess., Ser. No. 6766; 52 Conc. 
REC. 199. 

6° Sexton v. Newark District Telegraph Co., 84 N. J. 85, 86 Atl. 451 (1913). 
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opposite thing on the west bank.” ® When the bill finally 
reached the calendar of the House it moved easily. The debate 
gave vent to feelings about the Jves case as well as about the 
general attitude of courts toward social legislation. No one ven- 
tured to defend the Jves case,** and Lewis of Maryland took 
occasion to remark that the prevalent judicial mood had de- 
stroyed “some of the wisest state legislation enacted in this 
country on these difficult relations of capital and labor.” °** The 
bill passed without division,** and on December 23, 1914, a new 
principle of appellate control over state courts became law.°° 


2 


Since the Judicial Code, the Act of December 23, 1914, is the 
only instance of Congressional expansion of the jurisdiction of 
the Supreme Court. But the story of a second attempt must be 
told, and for convenience it will be dealt with here, out of its 
chronological order. The instance is important for its own sake, 
as well as for the legislative method which it discloses. The 
history of federal judiciary acts is singularly free from a fre- 
quent tendency in state legislation whereby the special need of 
an individual in a particular litigation is written into a judicial 
code. Public interest and widely canvassed professional views 
have guided the laws by which the jurisdiction of the federal 


61 House Report, No. 1222, 63rd Cong., 3rd Sess., Ser. No. 6766, 2. 

62 52 Conc. REc. 276. 

63 Ibid. 277. 

64 Jbid. 

65 38 STAT. 790. 

66 See Senator Root’s testimony, derived from special experience with the 
New York Code of Civil Procedure but reflecting a practice prevalent throughout 
the country: 

“Mr. McCoy. Is it not true that a lawyer who has encountered something in 
his own particular practice is likely to go up to the legislature and get an amend- 
ment to the code? 

“Mr. Roor. Precisely. And the prohibitions which are put in our constitu- 
tions against special legislation have contributed to that. Somebody sees what 
seems to him an evil in his own practice, or he is disgruntled; something has 
been done that he does not like, and he becomes a member of the legislature, and 
he gets a change in the code of procedure. That may be all very well for him, 
but it may be very bad, indeed, for ten thousand other people; and our system 
of practice has been built up in that way on special instances to answer the 
demands of the lawyer who thinks about his own case instead of considering the 
general interests of the public.” oor, op. cit. 467, 469-70. 
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courts is determined. The so-called Cummins Amendment of 
February 17, 1922,°’ furnishes a striking exception. 

On May 17, 1921, Senator Cummins of Iowa introduced a 
bill °° to amend Section 237 of the Judicial Code, which deter- 
mines the scope of writs of error from judgments of state courts. 
The Senate Judiciary Committee reported the bill favorably but 
without comment.* A perfunctory debate followed, a short 
colloquy between Senator King and Senator Nelson, who had 
charge of the measure, revealing very clearly that neither was 
aware of the purpose or effect of the proposal.”® In this atmos- 
phere of indifference and senatorial courtesy it passed the 
Senate without division. In the House ‘the measure received 
more serious consideration. The report of the House Judiciary 
Committee, supplemented by the remarks” of Congressman 





67 42 Stat. 366. The Act amended Section 237 of the Judicial Code by the 
following addition: “In any suit involving the validity of a contract wherein it 
is claimed that a change in the rule of law or construction of statutes by the 
highest court of a state applicable to such contract would be repugnant to the 
Constitution of the United States, the Supreme Court shall, upon writ of error, 
re-examine, reverse, or affirm the final judgment of the highest court of a state 
in which a decision in the suit could be had, if said claim is made in said court 
at any time before said final judgment is entered and if the decision is against 
the claim so made.” 

68 61 Conc. REC. 1497. 

69 Jbid. 348. 

70 Ibid. 5011. Senator Nelson, in the absence of Senator Cummins and at 
his request, pushed the bill: “Mr. Netson. Mr. President, I ask unanimous con- 
sent to go back to Senate bill 1831, to amend section 237 of the Judicial Code. 
That bill was introduced by the senior Senator from Iowa [Mr. Cummins], who 
is ill, and he is very anxious to have it passed.” That Senator Nelson misconceived 
the implication of the bill is plain from his reply to a question from Senator King: 
“This [bill] does not enlarge the jurisdiction [of the Supreme Court] at all, in 
any shape or manner.” I[bid. 

71 bid. 

72 “When a person contracts in keeping with the law then in force, as 
declared by the supreme court of the State, he thus acquires a property interest 
that can not be taken away by a subsequent reversal by the supreme court of 
that State of its former holding. However, the supreme court of a State does 
sometimes reverse its former holdings without declaring the fact, and in such 
case, where vested property rights are affected adversely, the Supreme Court of 
the United States will right the wrong, if the question is properly presented. 
In order to have review by the Supreme Court of the United States the question 
must have been first claimed or the right asserted in the State court. This bill 
affords the remedy, and by making claim in a petition for rehearing in the State 
supreme court the Supreme Court of the United States will entertain a writ of 
error and correct any errors of the State court.” 62 Conc. REc. 2188. 
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Boies of Iowa, the House proponent, leaves no doubt as to the 
actual intent of Congress: 


“ The purpose of this amendment is to provide a litigant the oppor- 
tunity to amend his pleadings before final judgment in a case where 
the Supreme Court of a State in reversing its previous holdings thereby 
renders a contract valid at the time of execution invalid by reason of 
the new holding, in such a manner as to preserve the right to carry 
the case on writ of error to the Supreme Court of the United States, 
in order to have the opinion of the Supreme Court upon the right of 
the party complaining to have his contract construed and upheld under 
and according to the law as proclaimed by the Supreme Court of a 
State at the time of the due execution of the contract.” ** 


Members of the House were more inquisitive about the origin 
and objects of the bill than was the Senate, even though Mr. 
Boies claimed for the bill the support of the Chief Justice and the 
Attorney General.”* Discussion did not remove doubts, and the 
bill went over to a later date. When next considered, Mr. Mann 
of Illinois allayed suspicion by denying that the bill was in the 
nature of private legislation for a particular litigant: 


“T am informed there was a case in the Supreme Court of the State 
of Iowa where this provision might have been desirable under certain 
circumstances. That case was disposed of and this will not apply to 
it; but one of the judges of the Supreme Court of Iowa who took part 
in the decision of that case considered it important enough afterwards, 
when he was no longer a judge of the supreme court, to call attention 
to it, so it is not intended to apply to any particular case.” *° 


With these assurances the bill passed the House and was allowed 
to become law on February 17, 1922. 

Mr. Mann was misinformed. There was a case then pending 
in the Supreme Court of Iowa to which the Act did apply, and 
it was this case to which Mr. Mann undoubtedly referred.” 





73 House Report, No. 534, 67th Cong., 2nd Sess., Ser. No. 7955. 

74 62 Conc. Rec. 1227. This claim seems extraordinary in view of the 
opinion of the Chief Justice in Tidal Oil Co. v. Flanagan, 263 U. S..444 (1924). 

75 62 Conc. Rec. 2188. 

76 Fleming v. Fleming, 194 Iowa 71 (1922). The original decision in this 
case was rendered on Dec. 16, 1919. A petition for rehearing was filed on Feb. 5, 
1920, resulting in a supplemental decision on Dec. 20, 1920. A second petition 
for rehearing was filed on Feb. 17, 1921, leading to a third decision on Sept. 28, 
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The Iowa judge indicated by Mr. Mann had been a dissenting 
judge in Fleming v. Fleming™ and after he left the Supreme 
Court of Iowa he joined Senator Cummins, who had been acting 
as counsel in the case.”* In their brief" they relied upon the 
Act of February 17, 1922, to support the Supreme Court’s juris- 
diction. 

But to no avail. The Act encountered “ the long line of de- 
cisions ” *° establishing the settled constitutional doctrine that a 
change by the state court of a rule of law governing a contract 
is not equivalent to a “law” impairing the obligation of con- 
tracts. When the Cummins Amendment came before it, the 
Supreme Court reinterpreted the “intent” of Congress and 
completely defeated the aim of Senator Cummins, which cer- 
tainly his senatorial colleagues did not apprehend. By a familiar 
canon of constitutional construction the Supreme Court was 
constrained to disregard the actual but unconstitutional intent 
of the promoters of this legislation if thereby it could save the 
Act, however restricted in its scope.** Chief Justice Taft him- 


1921, in which the Iowa Supreme Court specifically denied that a federal ques- 
tion was involved. A third petition for rehearing was filed on Nov. 5, 1921, 
which the Iowa supreme court overruled without opinion on Apr. 23, 1922. See 
Transcript of Record, Supreme Court of the United States, Fleming v. Fleming, 
Oct. Term, 1923, No. 175, 85, 131. The writ of error from the Supreme Court 
was not allowed until Dec. 16, 1922. Ibid. 139. The record discloses no evidence 
of any effort to secure such a writ prior to the passage of the Act of February 17, 
1922. 

77 See dissenting opinions of Salinger, J., in Fleming v. Fleming, 194 Iowa at 
89, 109. 

78 See Fleming v. Fleming, 194 Ia. 71, 73, 174 N. W. 946, 947, 180 N. W. 206, 
184 N. W. 206 (1920-21-22) ; s. c. 264 U.S. 29, 30 (1924). 

79 See Brief for Appellant, in Fleming v. Fleming, in the Supreme Court of 
the United States, 1o. 

80 See Tidal Oil Co. v. Flanagan, 263 U.S. 444, 451 (1924). 

81 A month prior to the argument in Fleming v. Fleming, supra, note 78, 
the case of Tidal Oil Co. v. Flanagan, supra, note 80, was decided, involving an 
exactly similar situation. Following the decision in Tidal Oil Co. v. Flanagan, 
supra, on Jan. 7, 1924, Senator Cummins and Judge Salinger, as counsel for 
plaintiffs in error in the Fleming case, filed a reply brief contending that in the 
Flanagan case the court fell into “error as to what said act affects. Roughly 
speaking, it provides that where there is a suit involving the validity of a contract 
and it is claimed therein that the highest court of the state has made a change in 
the rule of law or construction of statutes applicable to such contract which it 
is asserted is repugnant to the Constitution of the United States, the Supreme 
Court shall upon writ of error re-examine, etc., provided that said claim is made 
by a stated time.” Reply brief, Fleming v. Fleming, 10-11. 
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self wrote the opinion of the Court demonstrating the futility 
of the purpose avowed by Mr. Boies: 


“ The intention of Congress was not, we think, to add to the general 
appellate jurisdiction of this Court existing under prior legislation, but 
rather to permit a review on writ of error in a particular class of cases 
in which the defeated party claims that his federal constitutional rights 
have been violated by the judgment of the state court itself, and 
further to permit the raising of the objection after the handing down 
of the opinion. This Court has always held it a prerequisite to the 
consideration here of a federal question in a case coming from a state 
court that the question should have been raised in that court before 
decision, or that it should have been actually entertained and con- 
sidered upon petition to rehear. A mere denial of the petition by the 
state court without opinion, is not enough... . 

“Tt was the purpose of the Act of 1922 to change the rule estab- 
lished by this formidable array of authorities as to the class of cases 
therein described. .. . 

“We can not assume that Congress attempted to give to this Court 
appellate jurisdiction beyond the judicial power accorded to the United 
States by the Constitution.” ®? 


Tidal Oil Co. v. Flanagan® and Fleming v. Fleming ** thus 
accomplished a practical nullification of the Amendment.** Its 
elimination in the revised enactment of Section 237 in the Act of 
February 13, 1925,°° leaves the abortive measure an interesting 
episode in the history of federal judicature, and a striking warn- 
ing against such legislative methods. 





82 Tidal Oil Co. v. Flanagan, 263 U. S. at 454, 455. 

83 Supra, note 80. 

84 Supra, note 78. . 

85 Senator Cummins, in the petition for rehearing filed in Fleming v. Fleming, 
thus characterizes the decision: ‘‘ It is true that the special act intended a new 
time limit as to such cases as the one at bar is, but that was not all that was 
intended. For if a matter may not be reviewed at all, it is idle to make time 
provisions as to it. In a word, the opinion holds Congress intended nothing by 
the Act it passed and which it expected the President to sign.” Petition for 
Rehearing, 3. 

86 43 Strat. 936. It is interesting to note that Judge Salinger, Senator Cum- 
mins’ associate in Fleming v. Fleming, opposed the legislation which eventuated in 
the Judiciary Act of 1925, partly because it would repeal the Act of Feb. 17, 1922, 
supra. We quote the following from his testimony before the House Judiciary 
Committee on Apr. 18, 1922: 

“Judge Salinger. . .. The ink is hardly dry on a measure that passed the 
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The rest of our story concerns the period ushered in by the 
World War and the sharp stimulus to the growth of the business 
of the federal courts which followed in its wake. We shall 
briefly record the efforts which resulted in an increase in the 
number of federal judges, in a steady decrease of the obligatory 
jurisdiction of the Supreme Court and in firmer articulation of 
the federal judicial system. 

When the Act of December 23, 1914,°" was going through the 
House, Mr. Mann of Illinois noted its tendency further to in- 
crease the work of the Supreme Court, and prophesied that the 
next Congressional action would have to be directed towards 
lessening its burden.** His discernment was soon vindicated. In 
fact, while the Act of 1914 was in the legislative mill, measures 
for relief were before the House. On October 2, 1914, Beall of 
Texas sponsored a bili,*® the principal object of which was to 
shut off reviews as of right by the Supreme Court in bank- 
ruptcy litigation. The House Judiciary Committee stated con- 
clusive reasons for this curtailment of an overburdened docket: 


“The bankruptcy law has now been so thoroughly construed. that 
there is not much doubt about any of its provisions, and cases now 
coming to the Supreme Court under it involve complicated questions 
of fact rather than law. Besides all of this many of these matters now 
have four hearings — one before the referee, one in the district court, 
one in the circuit courts of appeals and one in the Supreme Court. 





House on February 6, last, with expressed approval of the Chief Justice and of the 
Department of Justice. Same is now a law and provides that if the objection is 
raised before the court of last resort enters final judgment there shall be review by 
writ of error where a contract that was, when made, approved by the decisions of 
said State court of last resort, and that court now overrules such decisions. Under 
the bill before you that law will be repealed and it will become matter of discretion 
whether the Supreme Court will interfere. . 

“Mr. Walsh. That was passed to cover an exceptional case, and such change- 
of-front cases would probably be very few. 

“ Judge Salinger. It was passed to cover cases that are in a class by themselves. 
But they are not few. ...” Hearing before the Committee on the Judiciary, 
House of Representatives, 67 Cong., 2nd Sess., on H. R. 10479, Ser. 33, Pt. 2, Apr. 
18 and 27, 1922, p. 2. 

87 38 STAT. 790, supra, pp. 1055 et seq. 

88 52 Conc. REc. 277 

89 51 Conc. REC. 16097. 
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Certainly all litigants ought to be satisfied with a hearing before the 
referee, a trial in the district court, an appeal to the circuit court of 
appeals, with a right of review in the Supreme Court of the United 
States by a writ of certiorari upon a sufficient showing.” °° 












The bill also gave the circuit courts of appeals finality in cases 
under the trademark laws; ® and by attaching Porto Rico to | 
the first circuit withdrew from the Supreme Court review of the 1 
District Court of Porto Rico, save in cases where appeal lay 
from the federal district courts.** -After a smooth and unevent- 











90 House Report, No. 1182, 63rd Cong., 2d Sess., reprinted in 52 Conc. REc. 






435- 
91 Under the Act of Feb. 20, 1905, § 18, 33 Stat. 724, the right of appeal in 


trademark cases arising under that Act was assimilated to the prevailing right of 
appeal in patent ‘causes, thereby making circuit courts of appeals the final 
tribunal, subject only to review by certiorari. Hutchinson, Pierce & Co. v. Lowey, 
217 U. S. 457 (1910). The Judicial Code left this situation unchanged. Street 
& Smith v. Atlas Mfg. Co., 231 U. S. 348 (10913). Since few cases involving 
trademarks arose save under the Act of 1905, the change affected was more 
formal than substantial. 

92 The consideration which led Congress to attach Porto Rico to the First 
Circuit rather than the Second was thus put by Senator Root: “the disposition 
made in the bill by the House, and which was anticipated by the Judiciary Com- 
mittee of the Senate, would facilitate the disposal of business coming from Porto 
Rico much better than to send it to the:second circuit. The second circuit appears 
to be overburdened, and the effect of sending it there would be probable delay in 
the disposition of causes that come up. The opportunity to get a swift decision 
in the first circuit, I think, is very much better.” 52 Conc. Rec. 1545-6. Senator 
Root then proceeded to state the reasons which led to the withdrawal of this 
jurisdiction from the obligatory duties of the Supreme Court: “ The transaction 
of business in Porto Rico and Hawaii and different outlying possessions has been 
gradually shaping down to a fixed course of procedure and a common under- 
standing of the relations of the judicial proceedings in those islands to the 
general administration of justice in the United States. There was a period during 
which everything was chaotic; there were great misunderstandings and differences 
of understanding, and it was probably desirable at that time that the Supreme 
Court of the United States should supervise the settling of the law. I think 
that time has passed. I think they are getting down to an ordinary regular 
course of procedure in the administration of justice, which makes it appropriate 
to apply to them the same principle with respect of appeals and with respect of 
the review of decisions which we apply to our own States. Inasmuch as it is 
quite certain that as we go on we must progressively relieve the Supreme Court, 
it seems to me that this step which puts Porto Rico on the same basis with 
Connecticut and Rhode Island and Vermont and the other New England states 
is timely and is called for. The enormous growth of this country and the still 
greater growth of national business as compared with local state business and the 
great extension of the field over which national authority is asserted are creating 
an enormous number of new questions and increasing the burden upon the 
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ful passage in both houses,® the bill became law on January 28, 
1915." 

The Act of 1915 was a feeble palliative. The number of cases 
on the Supreme Court’s docket steadily mounted and the delay 
in their disposition lengthened. From 509 cases docketed in 





Supreme Court, and as the process of extension goes on that increase of burden 
will go on. The judges of our Supreme Court now are driven to the very limit 
of their human power to do their work, and if you drive them too hard, if you 
impose too great a body of duty upon them, you do not get good work; you 
do not get the operation of fresh and active minds, and thus we are going to 
have the great and all-important function for the whole country which is per- 
formed by the Supreme Court done in an inferior way.” 52 Conc. REc. 1546. 

For an illuminating instance of the corrective review still exercised by the 
Supreme Court on certiorari over decisions of the Circuit Court of Appeals involv- 
ing Porto Rican law see Diaz v. Gonzalez, 261 U. S. 102 (1923). Mr. Justice 
Holmes, for the Court, uttered admonitions of humility, applicable to every 
tribunal when called upon to administer an unfamiliar body of law: “ This Court 
has stated many times the deference due to the understanding of the local courts 
upon matters of purely local concern.... This is especially true in dealing 
with the decisions of a Court inheriting and brought up in a different system 
from that which prevails here. When we contemplate such a system from the 
outside it seems like a wall of stone, every part even with all the others, except 
so far as our own local education may lead us to see subordinations to which 
we are accustomed. But to one brought up within it, varying emphasis, tacit 
assumptions, unwritten practices, a thousand influences gained only from life, may 
give to the different parts wholly new values that logic and grammar never could 
have got from the books.” 261 U. S. at 105-6. 

93 It was reported to the House (House Report 1182, 63rd Cong., 2nd Sess.) 
on Oct. 8, 1914 (51 Conc. Rec. 16345) and passed on Dec. 16, (52 ibid. 282-3). 
It passed the Senate with minor amendments on Jan. 14, 1915 (ibid. 1542-6), in 
which the House concurred on Jan. 22 (ibid. 2137). 

94 38 Srat. 803. The Act also took out of the federal courts the litigation, 
at one time heavy, which the Pacific Railroad Removal Cases, 115 U. S. 1 (1885) 
had brought there, by providing in § 5 that “no court of the United States shall 
have jurisdiction of any action or suit by or against any railroad company upon 
the ground that said railroad company was incorporated under an Act of Con- 
gress.” In the House Mr. Sherley of Kentucky vainly sought to extend this 
section by renewing the effort to restrict the scope of jurisdiction based on di- 
versity of citizenship. See Felix Frankfurter, ‘‘ The Business of the Supreme Court 
of the United States,” 39 Harv. L. Rev. 35, 68 et seg. ‘“ You have a bill here,” 
he said, “ undertaking to change the jurisdiction of the Federal courts as to 
railroads that are incorporated by the United States. You are dealing with one 
little evil. All the railroads of the country exercise the right to transfer actions 
from a State court to the Federal court on the ground of diverse citizenship, 
although at the time that the provision was put into the law originally there 
were not a hundred corporations in the country to be affected by it.” 52 Conc. 
Rec. 283. At the time of its passage the Texas and Pacific Ry: Co. was the only 
road still operating under federal law. 
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1910, the number increased to 528 in 1914 and 647 in 1916.” 
Under the pressure of this increase the Court disposed of 
637 cases in 1916 as compared with 539 in 1914 and 455 
in 1910. The addition to the docket through the 1914 Amend- 
ment was negligible.*’ The source of the new business was 
elsewhere. 

As a result of the First Employers’ Liability Cases * national 
legislation for the protection of railroad employees had in theory 
to be limited to injuries suffered at the time of employment in 
interstate commerce.*® The theory was based on an illusory 
differentiation between interstate and intrastate commerce. 
Railroad men were engaged in transportation; neither they nor 
their employers, in the practical conduct of life, allocated their 
duties to interstate or intrastate commerce. But this unreal 
line determined whether relief was to be had under the Federal 
Employers’ Liability Act or whether the plaintiff was to be 
relegated to state remedies. Judicial astuteness had to decide, 
as a solemn problem of constitutional law, whether a particular 
employee at a particular moment was acting in his interstate 
or intrastate capacity. An erroneous guess on the part of 
counsel, a confused ruling by the trial court, subjected the plain- 
tiff to all the waste and tribulation of delay and frequently of 
defeat. The many opinions by the Supreme Court, to say noth- 
ing of the dissents, revealed an obstinate problem and sterility 





95 See Rep. Atry. GEN. FOR IQII, 1915, and 1917. 96 Tbid. 

97 Until the Act of 1916 only three petitions for certiorart were filed under the 
1914 Amendment. All were refused. See 33 Harv. L. Rev. 102, 104 (1919). 
For a recent resort to this jurisdiction where a state court found, and not un- 
naturally, narrower limits upon state power than the Supreme Court subsequently 
recognized, see Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109 (1924). 

98 207 U. S. 463 (1908). The effect of this decision upon the practical admin- 
istration of justice by the courts has been neglected by commentators. See, for 
instance, Mr. Warren’s comment upon the decision: “ This was later cured by 
an amerdment of the Act confining its operation to interstate transactions, so 
that this decision had no permanent effect.” Warren, ConGREss, THE CoNsTITU- 
TION AND THE SUPREME CouRT, 239. Thus, even Mr. Warren, comprehensive 
student that he is of the functioning of the federal judiciary, is too intent upon 
the abstract constitutional line drawn by the First Employers’ Liability Cases 
to concern himself with the practical problems of application raised by them. 

89 The second Federal Employers’ Liability Act of Apr. 22, 1908, 35 Star. 65, 
drawn to conform to the decision in the First Employers’ Liability Cases, supra, 
note 98, was sustained in the Second Employers’ Liability Cases, 223 U. S. 1 
(1912). 
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of solution. Such standards as were evolved*® proved elusive 
in application. The differences of opinion among the judges 
stimulated appeal. From both state and lower federal courts 
the volume of this litigation steadily increased.** A reading of 





100 See, e.g., Shanks v. D., L. & W. R. R., 239 U. S. 556 (1916). Summing 
up the distinctions applied in prior cases the Shanks case formulated this test: 
“Was the employee at the time of the injury engaged in interstate transportation 
or in work so closely related to it as to be practically a part of it?” Ibid. at 
558. This test left open a wide door for differences in judgment and litigation 
was encouraged to enter this door. 

101 Of the 554 cases remaining undisposed of on June 21, 46 arose under the 
Employers’ Liability Act. James D. Maher, Clerk of the Court, estimated that 
each year brought an average of 30 more of these cases to the docket. See Sen. 
Rep., No. 775, 64th Cong., 1st Sess., Ser. No. 6809, 3. An enumeration of the 
cases involving the Act that reached the Supreme Court as of right can alone give 
an adequate conception of the volume of this litigation, and the facts of the cases 
will disclose their inappropriateness as business for the Supreme Bench. Second 
Employers’ Liability Cases, 223 U. S. 1 (1912); American R. R. v. Birch, 224 
U. S. 547 (1912); Phila., Balt. & Wash. R. R. v. Schubert, 224 U. S. 603 (1912); 
Seaboard Air Line v. Duvall, 225 U. S. 477 (1912); M., K. & T. Ry. v. Wulf, 
226 U. S. 570 (1913) ; Mich. Cent. R. R. v. Vreeland, 227 U. S. 59 (1913); Win- 
free v. Northern Pac. Ry., 227 U. S. 296 (1913); Troxell v. D., L. & W. RK. R, 
227 U. S. 434 (1913); Gulf, Colo. & S. F. Ry. v. McGinnis, 228 U. S. 173 
(1913); Seaboard Air Line Ry. v. Moore, 228 U. S. 433 (1913); St. L., Iron 
Mountain & So. Ry. v. Hesterly, 228 U. S. 702 (1913); Norfolk & West. Ry. v. 
Earnest, 229 U. S. 114 (1913); Pedersen v. D., L. & W. R. R., 229 U. S. 146 
(1913); St. L., S. F. & T. Ry. v. Seale, 229 U. S. 146 (1913); St. L. & Iron 
Mountain Ry. v. McWhister, 229 U. S. 265 (1913); Pennell v. Phila. & Reading 
Ry., 231 U. S. 675 (1914); North Carolina R. R. v. Zachary, 232 U. S. 248 
(1914); Taylor v. Taylor, 232 U. S. 363 (1914); Young v. Cent. R. R. of N. J., 
232 U. S. 602 (1914); M., K. & T. Ry. v. West, 232 U. S. 682 (1914); Grand 
Trunk Ry. v. Lindsay, 233 U. S. 42 (1914); So. Ry. — Carolina Division v. Ben- 
nett, 233 U. S. 80 (1914); Ill. Cent. R. R. v. Behrens, 233 U. S. 473 (1914); 
Seaboard Air Line Ry. v. Horton, 233 U. S. 492 (1914); So. Ry. v. Gadd, 233 
U. S. 572 (1914); Ex parte Roe, 234 U. S. 70 (1914); Wabash R. R. v. Hayes, 
234 U. S. 86 (1914); So. Ry. v. Crockett, 234 U. S. 725 (1914); Garrett v. L. 
& N. R. R., 235 U.S. 308 (1914); Yazoo & Miss. Valley R. R. v. Wright, 235 
U. S. 376 (19014); McGovern v. Phila. & Reading Ry., 235 U. S. 380 (1914); 
T., St. L. & W. R. R. v. Slavin, 235 U. S. 454 (1015); Norfolk & West. Ry. 
v. Holbrook, 235 U. S. 625 (1915); Seaboard Air Line Ry. v. Padgett, 235 U. S. 
668 (1915); Ariz. & N. M. Ry. v. Clark, 235 U.S. 669 (1915); Robinson v. 
B. & O. R. R., 237 U. S. 84 (1915) ; Seaboard Air Line Ry. v. Tilghman, 237 U. S. 
499 (1915); St. L., Iron Mountain & So. Ry. v. Craft, 237 U. S. 648 (1915); St. 
L. & S. F. R. R. v. Conarty, 238 U. S. 243 (19015); N. Y. C.& H. R. R. R. v. Carr, 
238 U.S. 260 (1915) ; Norfolk So. R. R. v. Ferebee, 238 U. S. 269 (1915); D., L. & 
W. R. R. v. Yurkonis, 238 U. S. 430 (1015); Cent. Vt. Ry. v. White, 238 U. S. 507 
(1915) ; Kan. City So. Ry. v. Leslie, 238 U.S. 599 (1915); Pa. Co. v. Donat, 239 
U. S. 50 (1915); C., R. I. & P. Ry. v. Devine, 239 U. S. 52 (1915); Atl. Coast Line 
R. R. v. Burnette, 239 U. S. 199 (1915); A. T. & S. F. Ry. v. Swearingen, 239 U. S. 
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the opinions constrains one to believe that these federal employ- 
ers’ liability cases constitute the most copious and futile waste 
of the Supreme Court’s efforts. 





339 (1915); Great Northern Ry. v. Otis, 239 U. S. 349 (1915) ; Seaboard Air Line 
Ry. v. Koennecke, 239 U. S. 352 (1915); Chicago & Alton R. R. v. Wagner, 239 
U. S. 452 (1915); Reese v. Phila. & Reading Ry., 239 U. S. 463 (1916) ; Southern 
Ry. v. Lloyd, 239 U. S. 496 (1916); C., R. I. & P. Ry. v. Wright, 239 U. S. 548 
(1916) ; Shanks v. D., L. & W. R. R., 239 U. S. 556 (1916); Kanawha & Mich. 
Ry. v. Kerse, 239 U. S. 576 (1916) ; Seaboard Air Line Ry. v. Horton, 239 U. S. 
595 (1916); Kan. City Western Ry. v. McAdow, 240 U. S. 51 (1916) ; Ill. Cent. 
R. R. v. Skaggs, 240 U. S. 66 (1916) ; Pecos & Northern Texas Ry. v. Rosenbloom, 
240 U. S. 439 (1916) ; Great Northern Ry. v. Wiles, 240 U.S. 444 (1916); C., R. I. 
& P. Ry. v. Bond, 240 U. S. 499 (1916) ; Great Northern Ry. v. Knapp, 240 U. S. 
464 (1916) ; Seaboard Air Line Ry. v. Kenney, 240 U. S. 489 (1916) ; Osborne v. 
Gray, 241 U. S. 16 (1916); C., B. & Q. R. R. v. Harrington, 241 U. S. 177 (1916) ; 
Kan. City So. Ry. v. Jones, 241 U. S. 181 (1916); M. & S. L. R. R. v. Bom- 
bolis, 241 U. S. 211 (1916); S. L. & S. F. R. R. v. Brown, 241 U. S. 223 (1916) ; 
Jacobs v. So. Ry., 241 U. S. 229 (1916); Baugham v. N. Y., P. & N. R. R., 
241 U. S. 237 (1916); C. & O. Ry. v. Carnahan, 241 U. S. 241 (1916) ; Louisville & 
Nashville R. R. v. Stewart, 241 U. S. 261 (1916) ; Seaboard Air Line Ry. v. Renn, 
241 U. S. 290 (1916) ; Chesapeake & Ohio Ry. v. De Altey, 241 U. S. 310 (1916) ; 
Chesapeake & Ohio Ry. v. Proffitt, 241 U. S. 462 (1916) ; San Antonio & Arkansas 
Pass. Ry. v. Wagner, 241 U. S. 476 (1916); Chesapeake & Ohio Ry. v. Kelly, 241 
U. S. 485 (1916); Spokane & Inland Empire R. R. v. Campbell, 241 U. S. 407 
(1916) ; Louisville & Nashville R. R. v. Parker, 242 U. S. 13 (1916) ; Atl. City R. R. 
v. Parker, 242 U. S. 56 (1916) ; Great Northern Ry. v. Capital Trust Co., 242 U. S. 
144 (1916); B. & O. R. R. v. Whitacre, 242 U. S. 169 (1916); Ill. Cent. R. R. v. 
Peery, 242 U. S. 292 (1916); B. & O. R. R. v. Wilson, 242 U. S. 295 (1916); Erie 
R. R. v. Welsh, 242 U. S. 303 (1916); M. & S. L. R. R. v. Winters, 242 U. S. 353 
(1917); Atl. Coast Line R. R. v. Mims, 242 U. S. 532 (1917); McCluskey v. 
Marysville & Northern Ry., 243 U. S. 36 (1917); Bay v. Merrill & Ring Logging 
Co., 243 U. S. 40 (1917); Raymond v. C., M. & St. P. Ry., 243 U. S. 43 (1917); 
N. Y. C. R. R. v. White, 243 U. S. 188 (1917) ; St. Joseph & G. I. Ry. v. Moore, 
243 U. S. 311 (1917); Seaboard Air Line Ry. v. Lorick, 243 U. S. 572 (1917); 
M. & St. L. R. R. v. Gotschall, 244 U. S. 66 (1917); N. Y. C. R. R. v. Winfield, 
244 U. S. 147 (1917); Erie R. R. v. Winfield, 244 U. S. 170 (1917) ; Lehigh Valley 
R. R. v. Barlow, 244 U. S. 183 (1917); Mo. Pac. Ry. v. Taber, 244 U. S. 200 
(1917); Erie R. R. v. Purucker, 244 U. S. 320 (1917); N. Y. C. R. R. v. Tonsel- 
lito, 244 U. S. 360 (1917) ; Southern Ry. v. Packett, 244 U. S. 571 (10917) ; Wash- 
ington Ry. & Elec. Co. v. Scala, 244 U. S. 630 (1917); Boldt v. Pa. R. R., 
245 U.S. 441 (1918); U. P. R. R. v. Huxoll, 245 U. S. 535 (1918); G. N. Ry. v. 
Donaldson, 246 U. S. 121 (1918); Nelson v. Southern Ry., 246 U. S. 253 (1918) ; 
Great Northern Ry. v. Alexander, 246 U. S. 276 (1918); U. P. R. R. v. Hadley, 
246 U. S. 330 (1918); Louisville & Nashville R. R. v. Holloway, 246 U. S. 525 
(1918); Dickinson v. Stiles, 246 U. S. 631 (1918); New Orleans & Northeastern 
R. R. v, Harris, 247 U. S. 367 (1918); N. ¥. C. R. R. v. Porter, 249 U. S. 168 
(1919); New Orleans & Northeastern R. R. v. Scarlet, 249 U. S. 528 (1919); 
Yazoo & Miss. Valley R. R. v. Mullins, 249 U. S. 531 (1919) ; Gillis v. N. Y., N. H. 
& H.R. R., 249 U. S. 515 (1919). The Federal Employers’ Liability Act of June 
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Here was a source of jurisdiction both prodigal of the Court’s 
time ** and indifferent to the Court’s significance. For it is 
almost grotesque that the ultimate voice of the Constitution 
should be invoked to determine whether “ the requisite em- 
ployment in interstate commerce exists ” *°* where a car repairer 
is replacing a drawbar in a car then in use in such commerce,’ 
as contrasted with a worker in a railroad machine shop who 
alters the location of a fixture communicating power to ma- 
chinery used in repairing engines hauling both intrastate and 
interstate trains! **° The elimination of the duty to review cases 
of this nature became the main objective of relief measures for 
the Court.’ If finality of decision could not normally be left 
in such cases to the state courts and the circuit courts of ap- 
peals, then no litigation involving federal legislation could safely 
be entrusted to those tribunals. The principle on which the 
Circuit Courts of Appeals Act was founded—the division of 
federal questions according to their intrinsic public importance, 
and the immunity of the obligatory jurisdiction of the Supreme 
Court from cases significant only to the litigants — obviously 
invited extension of the principle to curb the evil revealed 


by the downpour of employers’ liability litigation. To be 
sure, the renewed necessity for enabling the Supreme Court 
to dispose of its business revived the old panaceas**’ of an 





II, 1906, 34 STAT. 232, being held valid as to carriers in the District of Columbia 
and the territories, El Paso etc., Ry. v. Gutierrez, 215 U. S. 87 (1909), during this 
period gave rise to the following cases: Chicago, I. & L. Ry. v. Hackett, 228 U. S. 
559 (1913); Santa Fe Cent. Ry. v. Friday, 232 U. S. 694 (1914); Wash. & Mt. 
Vernon Ry. v. Downey, 236 U. S. 190 (1915). 

102 “ Many of these cases ought not to be reviewed; the delays are unfortunate 
and the time that should be devoted to important subjects is trenched upon.” 
House Report, No. 794, 64th Cong., rst Sess., Ser. No. 6905, 2. 

103 Shanks v. D., L. & W. R. R., 239 U. S. 556, 558 (1916). 

104 See Shanks v. D., L. & W. R. R., 239 U. S. 556, 558 (1916), referring to 
Walsh v. N. Y., N. H. & H. R. R., 223 U. S. 1 (1912). 

105 Shanks v. D., L. & W. R. R., supra, note 103. 

106 “| . it was preéminently the decision of questions like these from which 
Congress sought to relieve this court by the Act of September 6, 1916... . Of 
the cases on the docket for the preceding term of this court 37 presented the ques- 
tion whether the employee was engaged in interstate or intrastate commerce.” 
Brandeis, J., (dissenting) in Dahnke-Walker Co. v. Bondurant, 257 U. S. 282, 299, 
n. r (1921). 

107 See Felix Frankfurter, “The Business of the Supreme Court of the United 
States,” 30 Harv. L. Rev. 35, 39 et seq. 
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enlarged Court with divisional sittings.’°* The Court itself 
quietly rejected a form of relief which would beget more evils 
than it cured.’*? The main source of the Court’s embarrassment 
was too obvious to sustain much vitality this time for a scheme 
which would change the whole character of the Court and impair 
its processes of deliberation. 

On April 28, 1916, Chairman Webb of the House Judiciary 
Committee introduced the measure **® which brought the needed 
relief. Elimination of cases due to the Federal Employers’ 
Liability Act was its chief aim.’* Similar litigation arising 
under the Hours of Service and Safety Appliance Acts, but 
much less voluminous, was also relegated to final disposition 
by the circuit courts of appeals. These restrictions upon the 
obligatory jurisdiction of the Supreme Court, in cases coming 
from the circuit courts of appeals, involved the simple device of 
eliminating review oi litigation arising under specific statutes. 
At the same time reviews from the Supreme Court of the Philip- 
pine Islands were restricted to certiorari."* The period for 





108 In 1916, ‘the Committee of the American Bar Association, to Suggest 
Remedies and Formulate Proposed Laws to Prevent Delay and Unnecessary Cost 
in Litigation, in considering legislation then pending before Congress, called atten- 
tion to the old Evarts plan looking to the division of the Supreme Court into three 
departments as well as to the divisional schemes in the House of Lords and 
the Judicial Committee of the Privy Council. The Committee suggested an 
increase in the membership of the Court “ with the proviso that the whole num- 
ber shall not sit at the same time, and that the concurrence of less than a 
majority of the whole number shall be sufficient to make a decision.... This 
would enable the Court to transact business through the whole term without re- 
cess.” 2 Am. Bar. Assn. Jour. 603, 612, 613. 

109 The Court’s attitude, elicited at a conference between the Bar Association 
Committee and the Chief Justice, is thus indicated in the Committee’s report for 
the following year: “ We learned that the court is not unmindful of the danger of 
delay caused by the increased number of cases brought before it under existing 
legislation, but the court is of opinion that it will be able to cope with this in- 
crease in the number of cases brought before it by delivering fewer opinions and 
by making the opinions more concise in most cases. It was very obvious that the 
delay caused by the increased number of cases brought before it under existing 
conditions. We therefore felt it our duty to proceed no further in this particular 
matter.” 42 Am. Bar Assn. REP. 334, 335. See also, Alexander W. Smith, “ Re- 
lief of the Supreme Court of the United States,” 4 Law anp Bank, 128. 

110 53 Conc. Rec. 7014. It was reported from the Judiciary Committee on 
June 1, 1916. Housr Report, No. 794, 64th Cong., rst Sess., Ser. No. 6905. 

.111 See House Report, No. 794, 64th Cong., 1st Sess. 

112 Under Section 248 of the Judicial Code review could be had by writ of 
error or appeal in Philippine cases involving “ The Constitution, or any statute, 
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perfecting appeals was cut down,"’* and, at the Court’s sugges- 
tion, the length of its term was extended.*"* 

The occasion was also utilized to restrict the scope of the ap- 
pellate jurisdiction over state courts which had prevailed since 
1789. The principle of review under Section 25 of the Judici- 
ary Act, as later embodied in Section 237 of the Judicial Code, 
was simple in statement and easy of application. Prior to 1914, 
the denial of a federal right by the highest court of a state in 
which a decision upon the question could be had, was reviewable 
upon writ of error. The Act of 1914 permitted review by cer- 
tiorari in the same class of cases, when the state court upheld 
instead of denied the federal right. The Webb bill of 1916, 
however, altered the provinces of writ of error and certiorari. 
It drastically narrowed the area of review as of right by the 
Supreme Court of state decisions denying federal claims. Writ 
of error was left available for only two types of state court de- 
cisions: (1) where the validity of a treaty or statute of, or an 
authority exercised under, the United States was drawn in ques- 
tion and the decision was against its validity; and (2) where the 
validity of a statute of, or an authority exercised under, any 
state on the ground of its repugnance to the Constitution, treaties 
or laws of the United States was drawn in question and the 
decision was in favor of its validity. All other cases were left 





treaty, title right or privilege of the United States, . . . or in causes in which the 
value in controversy exceeds twenty-five thousand dollars, or in which the title 
or possession of real estate exceeding in value the sum of twenty-five thousand 
doliars, . . . is involved. . . .” See Carifio v. Insular Government, 212 U. S. 4409, 
456 (1909); Harty v. Victoria, 226 U. S. 12 (1912). 

113 Under Section 22 of the Act of Sept. 24, 1789, 1 STAT. 73, 85, writs of error 
could be “ brought ” within five years after rendering the judgment or decree com- 
plained of. The provision was later limited to two years. U.S. Rev. Srar., § 1008. 
The time within which a writ of error was “ brought ” was calculated from the 
date when the writ was filed in the court to which it issued. Brooks v. Norris, 
tz How. (U. S.) 204 (1850); Scarborough v. Pargoud, 108 U. S. 567 (1883); 
Polleys v. Black River Improvement Co., 113 U. S. 81 (1885). The Act of 10916 
reduced the period to three months and only required that the writ of error, ap- 
peal, or writ of certiorari shall be “ duly applied for” within that period. The 
date of application thus becomes relevant. See Citizens Bank v. Opperman, 
249 U. S. 448, 449, (1919); Puget Sound Co. v. King County, 264 U. S. 22, 24 
(1924). See Charles C. Moore, “ Appellate Review by United States Supreme 
Court Limited to Three Months,” 21 Law Notes, 5. ° 

114 “ They want a little shorter vacation and more time to do work when the 
weather is better.” Webb, in the House, on June 10, 1916, 53 Conc. REc. 9442. 
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to the judicial grace of certiorari.“° Thus, in addition to the 
cases where the state court sustained a federal claim when its 
denial would have given rise to writ of error, certiorari was now 
extended, as the only means of securing review, to cases where 
any title, right, privilege or immunity was claimed under the 
Constitution, or under any treaty or statute of, or commission 
or authority derived from, the United States, and the decision 
was either for or against the title, right, privilege or immunity 
so claimed. Cases arising in the state courts under the Federal 
Employers’ Liability Act came, of course, within this qualifica- 





115 In his address before the American Bar Association in 1922, Chief Justice 
Taft gave this explanation for the change: “The general power of certiorari in 
such constitutional questions was conferred in the Act of 1916, and has been exer- 
cised ever since. It was granted because Congress found that counsel were often 
astute in framing pleadings in state courts to create an unsubstantial issue of 
Federal constitutional law and so obtain an unwarranted writ of error to the su- 
preme court.” 47 Rep. Am. Bar Assn. 250-56. In Dahnke-Walker Co. v. Bondu- 
rant, 257 U. S. 282, 294 (1921), Mr. Justice Brandeis, in a dissenting opinion, at- 
tributed to the legislation a more far-reaching purpose: “ But the Act of 1916 
made the nature of the constitutional question raised in applying the statute a 
matter of importance. If the question is a denial of the power of the legislature 
to enact the statute as construed, a review may be had as of right. If the question 
concerns merely the propriety of the particular use of the statute or of the manner 
of applying or administering it, the review may be had only in this court’s dis- 
cretion. The classification thus introduced rests upon broad considerations of 
policy. The steady increase of the business of this court had made it necessary to 
limit the appellate jurisdiction in cases arising under § 237. To this end Congress 
determined in 1916 that even cases involving constitutional questions should be 
reviewed here only where the public interest appeared to demand it. Congress 
left parties a review as of right where the validity of a state statute had been 
drawn in question; because the decision of such a question is usually a matter of 
general interest. But whether a valid state statute has in a particular case been 
so used as to violate a constitutional guaranty is ordinarily a matter of merely 
private interest. Hence, Congress provided that where the validity of the statute 
is not assailed, the denial of a claim that in applying it a right, privilege or im- 
munity had been violated, should not be reviewed, unless this court, in its dis- 
cretion to be exercised upon petition for a writ of certiorari, should direct the 
review. That is, Congress treated a right, privilege or immunity claimed to have 
been violated by the courts’ erroneously applying a confessedly valid statute to 
the particular facts of a case, just as it treated a claim that the right, privilege 
or immunity had been violated by a decision erroneous in some other respect.” 

Senator Walsh has criticised the inconsistency of the Act of 1916: “The Act 
left, however, illogically subject to review by writ of error or appeal just such 
questions [coming from the state courts and subject to review only by certiorari] 
if they came to the Supreme Court from the Circuit Court of Appeals.” Thomas 
J. Walsh, “ The Overburdened Supreme Court,” 1922 Rep. Va. Bar Assn. 216, 223, 
reprinted in 62 Conc. REc. 8545. 
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tion. A sharp line was thus drawn between the validity of legis- 
lation and the application of legislation. Where a case concerned 
the power of the state to enact laws or exercise authority in 
alleged defiance of a federal bar, the issue obviously partakes 
of that public interest upon which the Supreme Court sits in 
judgment. Where, however, a claim relates to the assertion of 
a federal right apart from the conflict of such right with the 
power of a state, the matter is apt to be of restricted private 
concern, and the national interest is sufficiently safeguarded 
through appeal to the Court’s discretionary jurisdiction.*** 
Here was a marked change of policy, albeit in form merely 
an extension of the principle of discretionary jurisdiction through 
certiorari derived from the Circuit Courts of Appeals Act. But 
the. chief aim of this measure — to save the Supreme Court from 
the voluminous futilities of employers’ liability litigation — was 
so compelling, that the important innovation of the Act went 
through Congress without serious consideration, certainly without 
debate.*** Since then, one of the most powerful lawyers of the 
Senate, Thomas J. Walsh of Montana, has vigorously depre- 
cated its enactment.’* But at the time, the bill passed both 


Houses as though it were a perfunctory measure,’*® and became 
law on September 6, 1916.'*° The authorship of this measure 





116 See Brandeis, J., dissenting, in Dahnke-Walker Co. v. Bondurant, supra, 
quoted in note 115. Senator Walsh has questioned the validity of the distinction. 
See Thomas J. Walsh, supra, 1922 Rep. Va. Bar Assn. 216, 224. 

117 Upon an explanatory statement from Webb, the bill passed the House on 
June 10. 53 Conc. Rec. 9441. It was reported from the Senate Judiciary Com- 
mittee on Aug. 11 with an amendment, eliminating the House provision restricting 
appeals in habeas corpus proceedings. Sen. Rep., No. 775, 64th Cong., 1st Sess., 
Ser. No. 6899. The purpose of the House provision was to avoid delays, and as- 
similate all appeals on habeas corpus to appeals in those cases where the petitioner 
complained of detention by state authority in violation of a federal right. See 
Act of March 10, 1908. 35 Strat. 40. The Bill as amended passed the Senate 
without debate on Aug. 26. 53 Conc. Rec. 12478, 13279. On Sept. 1, the House 
concurred in the Senate amendment, Ibid. 13570. 

118 See Thomas J. Walsh, supra, 1922 Rep. Va. Bar Assn. 216; also Senator 
Walsh’s remarks in the Senate on Feb. 3, 1925, 66 Conc. REC. 2925. 

119 See note 117, supra. 

120 39 Stat. 726. The same session of Congress, strangely enough, saw an at- 
tempt to enlarge the appellate jurisdiction of the Supreme Court. Senator Nelson, 
by request, on Dec. 10, 1915, introduced a bill imposing on the Supreme Court 
review of all decisions by circuit courts of appeals reversing the judgment or 
decree of a district court in all cases where review could be had as of right from 
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is generally attributed to Mr. Justice McReynolds whose ex- 
perience, as former Attorney General, with the members of the 
Judiciary Committees of both the House and the Senate greatly 
promoted its enactment. 

The Act brought prompt relief.*** Employers’ liability cases 
ceased to drain the Court’s time, though they still evoke need- 
less certiorari.'*? But the Act of 1916 in its new classification of 
review over state courts led to perplexing distinctions, puzzling 
alike to court and counsel. The Court’s refusal to extend the 





a final decision of a circuit court of appeals in such a suit. The bill, which is 
printed in 53 Conc Rec. 9233, aimed at securing review of decisions of circuit 
courts of appeals upon interlocutory orders and judgments lacking the customary 
quality of finality. It was reported from the Judiciary Committee by Senator 
Sutherland on Apr. 19, 1916, SEN. Rep., No. 363, 64th Cong., rst Sess., Ser. No. 
6898, and passed the Senate, without debate, on June 3. 53 Conc. REC. 9233. 
In the House the bill went quietly to sleep. 

121 The effect of the Act of 1916 in reducing cases reaching the Supreme Court 
as of right from state courts and the circuit courts of appeals is illustrated by the 
following statistics covering the Terms of the Court during which that Act was 
making itself progressively felt. The figures relate to the cases disposed of 
during each Term of Court. 

Term On error to state courts On appeal from or error 
to circuit courts of appeals 

1916 157 36 

1917 150 48 

1918 132 48 

191g Iol 25 

1920 690 38 

1921 65 29 


See also 33 Har. L. REv. 102. 

122 See Yazoo & M. R. R. v. Mullins, 249 U. S. 531 (1919); N. Y. C. R. R. v. 
Porter, 249 U. S. 168 (1919) ; Kinzell v. C., M. & St. P. Ry., 250 U. S. 130 (1919) ; 
Phila., B. & W. R. R. v. Smith, 250 U. S. ror (1919) ; So. Pac. Co. v. Industrial 
Accident Comm., 251 U. S. 259 (1920); Lee v. Central of Ga. Ry., 252 U. S. 109 
(1920); C., R. I. & P. Ry. v. Ward, 252 U. S. 18 (1920); Hull v. Phila. & Read. 
Ry., 252 U. S. 475 (1920); Phila. & Read. Ry. v. Hancock, 253 U. S. 284 (1920) ; 
Erie R. R. v. Szary, 253 U. S. 86 (1920); Erie R. R. v. Collins, 253 U. S. 77 
(1920) ; Southern Pac. Co. v. Berkshire, 254 U.S. 415 (1021) ; Wells Fargo & Co. 
v. Taylor, 254 U. S. 175 (1920); Troy Union R. R. v. Mealy, 254 U. S. 47 (1920) ; 
Phila. & Read. Ry. v. Polk, 256 U. S. 332 (1921); Phila. & Read. Ry. v. Di Donato, 
256 U. S. 327 (1921) ; Reed v. Director General, 258 U. S. 92 (1922) ; Ind. Comm. 
v. Davis, 259 U. S. 182 (1922); Davis v. Green, 260 U. S. 349 (1922); N. Y. C. 
R. R. v. Kinney, 260 U. S. 340 (1922); B. & O. S. W. R. R. v. Burtch, 263 U. S. 
540 (1924); Frese v. C., B. & Q. R. R., 263 U. S. 1 (1923); B. & O. R. R. v. 
Groeger, 266 U. S. 521 Schendel, 46 Sup. Ct. Rep. 420 (1926); C. & O. Ry. v. 
Nixon, decided May 24, 1926; St. Louis-San Francisco Ry. v. Mills, decided May 
24, 1926. 
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interpretation of “‘ the exercise of an authority under a state ” '*° 
to include constitutional objections to the exercise of an authority 
under a state statute whose validity had not been attacked,'™ has 
resulted in diminution of review as of right.’** On the other hand, 
in Dahnke-Walker Co. v. Bondurant,'** the Court needlessly 
burdened its docket by entertaining a writ of error where the 
validity of a statute was not in issue but merely its particular 
unconstitutional application, put in terms of ad hoc invalidity.’ 
Unexpected difficulties disclosed themselves in practice, as is 
generally true of new procedural measures. But the Dahnke- 
Walker decision added to the confusion of counsel by increasing 
the uncertainties to which the Act gave rise. With surprising 
frequency counsel mistook the proper method for seeking re- 





123 See Baltimore & Potomac R. R. v. Hopkins, 130 U. S. 210 (1889). 

124 Jett Bros. Distilling Co. v. City of Carrollton, 252 U.S. 1 (1920). 

125 Shepard’s Citations of Jett Bros. Distilling Co. v. City of Carrollton, 
supra, note 124, indicates the frequency with which its doctrine has led to the dis- 
missal of cases from state courts. 

126 257 U. S. 282 (1921), commented on in 35 Harv. L. Rev. 618 (1922). 
See Eureka Pipe Line Co. v. Hallanan, 257 U. S. 265 (1921); United Fuel Gas 
Co. v. Hallanan, 257 U. S. 277 (1921). 

127 The embarrassments created by this decision were thus put by Mr. Justice 
Brandeis in his dissent: “If jurisdiction upon writ of error can be obtained by 
the mere claim in words that a state statute is invalid, if so construed as to ‘ ap- 
ply’ to a given state of facts, the right to a review will depend, in large classes 
of cases, not upon the nature of the constitutional question involved but upon the 
skill of counsel. The result would be particularly regrettable, because the decision 
of such cases often depends not upon the determination of important questions of 
law (which should in the main engage the attention of this court), but upon the 
appreciation of evidence frequently voluminous.” 257 U.S. at 298. The case has 
since been followed in Gillespie v. Oklahoma, 257 U. S. sor (1922); Cudahy 
Packing Co. v. Parramore, 263 U. S. 418 (1923); Kansas City Structural Steel 
Co. v. Arkansas, 46 Sup. Ct. Rep. 59 (1925). Cf. Phila. & Reading C. & I. Co. v. 
Gilbert, 245 U. S. 162 (1917) ; Dana v. Dana, 250 U. S. 220 (1919). The principle 
of the Dahnke-Walker case has, however, not been extended to a situation where 
the application of a confessedly valid state statute is claimed to be in conflict with 
a federal law. Although the basis of review in such a case would seem to be the 
same, cases of this nature have been reviewed by certiorari. Cf. Mo. Pac. R. R. v. 
Boone, 46 Sup. Ct. Rep. 341 (1926); Harrigan v. Bergdoll, 46 Sup. Ct. Rep. 413 
(1926). But cf. Davis v. Cohen & Co., 268 U. S. 638 (1925). The applicability 
of the principle of the Dahnke-Walker case to suits in state courts involving mari- 
time law, and its tendency thereby to increase the Court’s obligatory jurisdiction 
in such cases, has been adverted to by Brandeis, J., in Washington v. Dawson & 
Co., 264 U. S. 219, 237, note 19 (1924). Cf. Miller’s Indemnity Underwriters v. 
Brand, 46 Sup. Ct. Rep. 194 (1926). 
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view.’** The extent of dismissals for want of jurisdiction by the 
Court led the Chief Justice to speak of the situation thus created, 
or at least intensified, by the Act of 1916, as “ more or less a 
trap.” **® Certainly, however, this Act shunted from the Supreme 
Court cases which are not within its function and released its 
energies for those problems which are its proper concern. The 
wisdom of the reform is perhaps best gauged by the enormous 
extension of the principle of certiorari introduced by the Act of 
February 13, 1925,'°° which brings us, finally, to the post-war 
judiciary acts and the accession to the Chief Justiceship of Wil- 
liam Howard Taft, whose influence largely shaped the legislation. 


Felix Frankfurter. 
Harvarp LAw SCHOOL. 





128 Cf., e.g., Rust Land and Lumber Co. v. Jackson, 250 U. S. 71, 76 (1919). 

129 William H. Taft “ Reforms in the Administration of Justice in the Federal 
Courts” 47 Rep. Am: Bar ASSN. 250, 258, (1922). 

130 43 STAT. 936. 
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BARRING OF CLAIMS IN CORPORATE REORGANIZATION. — One of the 
many mooted problems in corporate reorganization is the effect of an 
order of the receivership court that all creditors shall present their 
claims within a certain period or be forever barred. These orders have 
been made both where there was a judicial sale of the property, and 
where it was turned back without any sale to the old corporation; they 
have provided for barring creditors of the receivers as well as of the 
old corporation. 

If there has been a transfer of the property to a new corporation or 
reorganization committee by means of a judicial sale, such a barring 
order will be recognized. Since the court could transfer the property 
to the new corporation free from the claims of creditors,? and leave 
the creditors to seek satisfaction from the funds received, there appears 
to be no reason why the court cannot order that the new corporation 
shall be liable only to those creditors who shall present their claims 
within a certain period.* The court has created a new right subject 
to the condition of the barring order. This limitation qualifies the 


1 North American Co. v. St. L. & S. F. R. R., 288 Fed. 612 (E. D. Mo., 
‘1922). See St. L.& S. F. R. R. v. M’Elvain, 253 Fed. 123, 130 (E. D. Mo., 1922). 
See ROSENBERG, WALKER AND SWAYNE, CORPORATE REORGANIZATION AND THE 
FEDERAL Court, 133. 

2 Western N. Y. & P. R. R. v. Penn Refining Co.. 137 Fed. 343 (3rd Circ., 
1905) ; Ohio & Miss. R. R. v. Davis, 23 Ind. 553 (1864) ; Tobin v. Cent. Vt. R. R., 
185 Mass. 337, 70 N. E. 431 (1904); Archambeau v. N. Y., & N. E. R. R., 170 
Mass. 272, 40 N. E. 435 (1808). ‘ 

3 It has been suggested that the creditor has merely a claim against the res 
in the hands of the purchaser. See 39 Harv. L. REv. 380. 
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nature or extent of the right, and therefore should be recognized by 
states other than that where the receivership occurred.* 

Where, however, the property is returned to the old corporation 
without any sale, more difficult questions are presented. The simplest 
case, that of barring claims which arose during the receivership, pre- 
sents a situation much the same as that discussed above. For the 
nature of claims arising during the receivership is sui generis. Although 
executors and administrators, who, like the receiver,° are officers of the 
court for the administration of property, are personally liable for con- 
tracts made and torts committed in the course of their duties, it is 
well settled that a receiver is not personally liable. The receivership 
is treated as a corporation sole.” Hence, since the claim is solely 
against the receivership, when the property is turned back to the old 
corporation, the latter takes free and clear of such obligations,* in the 
absence of a statute or an order requiring it to assume liabilities. Also, 
after the discharge of the receiver his official capacity is ended, and he 
cannot be held liable on obligations which were incurred in managing 
the receivership.? Because of the hardship which might thus result to 
persons with claims which arose during the receivership, the courts 
frequently decree that the corporation shall assume these liabilities.’° 
This, too, is creating a new right, and any limitations placed upon this 
right by means of a barring order should be given effect in other states.** 

There may be a situation, however, where the creditors of the 
receivership would be entitled to recover against the corporation after 
the expiration of the barring order period. An obligation incurred as 
part of the current expenses, whether it arose from tort or contract, 
should be paid from the income accruing during the receivership. And 





* The Harrisburg, 119 U. S. 199 (1886). 

5 See Kain v. Smith, 80 N. Y. 458 (1880). 

6 McNulta v. Lochridge, 141 U. S. 327 (1891); Hanlon v. Smith, 175 Fed. 
192 (C. C. N. D. Ia. E. D., 1909) ; Archambeau v. Platt, 173 Mass. 249, 53 N. E. 
816 (1899). See 4 Pomeroy, Equity JURISPRUDENCE, 4 ed., § 1600. 

7 See McNulta v. Lockridge, 141 U. S. at 331; Archambeau v. Platt, 173 Mass. 
at 250, 53 N. E. at 817. And see 4 Pomeroy, op. cit., § 1600. But there are some 
cases which indicate that the receiver is personally liable, and that any protection 
which is afforded is by order of the court. Blumenthal v. Brainard, 38 Vt. 402 
(1866). Under this view the receiver could be sued personally in another state, 
since the court’s protection would be of no avail; Paige v. Smith, 99 Mass. 305 
(1868); Kain v. Smith, supra, note 5; LeFevre v. Matthews, 39 App. Div. 232, 
57 N. Y. Supp. 128 (1899). 

8 See note 2, supra. 

9 Farmers’ Loan & Trust Co. v. Cent. R. R. of Ia., 7 Fed. 537 (C. C. D. Ia., 
1880) ; Farmers’ Loan & Trust Co. v. Chicago & N. P. R. R., 118 Fed. 204 (C. C. 
N. D. IIL, 1902); Archambeau v. Platt, supra, note 6; Ryan v. Hayes, 62 Tex. 
42 (1884). And see 4 Pomeroy, op. cit., § 1600; 3 STREET, FEDERAL Equity PrAc- 
TICE, § 2801. 

10 B.& O. R. R. v. Burris, 111 Fed. 882 (6th Circ., 1901) ; Ryan v. Hays, supra, 
note 8; Kansas City, M. & O. R. R. v. Russel, 62 Tex. Civ. App. 242, 184 S. W. 
29 (1916). See 2 Tarpy’s Smitu, REcEIvERS, 2 ed., § 669. And see 39 Harv. L. 

EV. 380. 

11 Cf. Le Brun v. B. & M. R. R., 131 Atl. 441 (N. H., 1925). The effect of 
the barring order in another state was not adjudicated in this case, as the court 
construed the order to apply only to actions brought in the receivership court. 
For the facts of this case, see Recent Cases, infra, p. 1007. See, involving the 
same decree, Graves v. B. & M. R. R., 246 Mass. 459, 141 N. E. 116 (1923). 
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if instead of being used for such payment, the income is applied to 
the improvement of the property, then the corporation is benefited to 
that extent when the property is returned to it.'* A creditor with such 
a claim would, in suing the old corporation, be relying not upon any 
right created by the court, but upon the claim that the corporation 
had been enriched at his expense. To such a claim the barring order 
would have no application.** But since the claim is equitable, the 
court might regard the delay as laches, although the statute of limita- 
tions had not yet run. The only limit to the amount recoverable 
would seem to be the amount of income over expenses received during 
the receivership.** 

Suppose, however, that the claim is one which arose prior to the 
receivership, against the old corporation, to which the property is subse- 
quently returned without any judicial sale. A creditor who presented 
his claim to the receivership court, has been held bound by a decree 
compelling him to take stock in the reorganized corporation,’® and en- 
joining him from bringing an action against the corporation, and such 
a creditor who in defiance of the order has obtained a judgment against 
the corporation has been enjoined from levying execution thereon.'® 
While this is a startling extension of the powers of a court of equity,’ 
there is no jurisdictional difficulty since the creditor has submitted 
himself to the receivership court by proving his claim, and may be held 
bound by its decree regardless of his assent. The same is true where 
the court ** gets personal jurisdiction over the creditor, even though he 
refuses to prove his claim. But where a foreign creditor refuses to 
present his claim, and the court has no personal jurisdiction over him, 
there would seem to be no basis for barring his claim against the 
corporation. ‘The fact that the assets of the corporation have been 
paid into court does not operate to change his claim against the 
corporation into a right im rem in those assets.’® The barring order of 





12 Texas & P. R. R. v. Bloom, 164 U. S. 636 (1896). See 1 Tarpy’s Smiru, 
op. cit., § 411. 

18 Boggs v. Brown, 82 Tex. 41, 17 S. W. 830 (1891). ; 

14 Holman v. Galveston, H. & S. A. R. R., 14 Tex. Civ. App. 490, 37 S. W. 
464 (1896). See Texas & P. R. R. Co. v. Bloom, 164 U. S. 636, 644 (1896). 

15 Phipps v. Chicago, R. I. & Pac. R. R. Co., 284 Fed. 945 (8th Circ., 1922), 
discussed in 36 Harv. L. Rev. 1007. See 5 Cook, CorporATIONs, § 883; RosEN- 
BERG, WALKER AND SWAYNE, OP. cit. 124. 

16 Phipps v. Chicago, R. I. & Pac. R. R. Co., supra, note 15. 

17 For a discussion of the development of the power of the federal equity 
courts in receivership proceedings, see ROSENBERG, WALKER AND SWAYNE, Op. cit. 
83. Cf. ibid. 100. And see Graselli Chem. Co. v. Aetna Explosives Co., 252 Fed. 
456 (2nd Circ., 1918). 

18 A federal district court has jurisdiction over property and persons within 
the entire state, though the district comprises only a part of the state. Horn v. 
Pere Marquette R. R., 151 Fed. 626 (C. C. E. D. Mich. S. D., 1907). Contra, 
Morrill v. American Reserve Co., 151 Fed. 305 (C. C. W. D. Mo. C. D., 1907). 
See 3 STREET, op. cit., § 2693. 

19 But one court has reached the opposite result. Chicago, R. I. & P. R. R. 
v. Lincoln Horse and Mule Comm. Co., 284 Fed. 955 (8th Circ., 1922). The 
court regarded the reasoning of the Phipps case as applicable, though in this case 
the creditor was in another state, and had never presented his claim in the re- 
ceivership court. It has been suggested, however, that this is a case where there 
was in substance a sale, since the old corporation gave its own securities for the 
return of the property. See 36 Harv. L. Rev. 1031. 
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the court may operate in rem upon the assets or their proceeds, but the 
claim against the corporation remains. The receivership proceedings 
do not give an immunity bath to the property which will afford pro- 
tection after its return to the old corporation from execution to satisfy 
the claims of creditors not personally bound by the decree. Where 
the corporation has assets in other states, the creditors may secure the 
appointment of an ancillary receiver. For practical reasons the courts 
of the ancillary receiverships have tended to follow the lead of the 
primary receivership court, both with respect to the receiver ap- 
pointed,”° and the administration of the assets.“ The same consider- 
ations might well lead the ancillary receivership court to issue, in dis- 
charging its receiver, a barring order similar to that of the primary 
court, thus barring creditors subject to the jurisdiction of the ancillary 
court. While it is of great importance to the corporation to know the 
amount of the claims which it must pay, it would require statutory, 
and possibly constitutional,?* changes to bar the claims of creditors not 
personally subject to the primary or ancillary receivership court which 
issued the barring order. 





WHEN WI Crvit Courts INVESTIGATE ECCLESIASTICAL DOCTRINES 
AND Laws? — Under a government founded on separation of church 
and state, civil courts are quite properly reluctant to entertain con- 
troversies relating to ecclesiastical doctrines and laws.’ However, 
while cases not involving civil rights may be summarily dismissed,” 
jurisdiction cannot be declined when the right to possession or use of 
property is in issue* as in two situations which frequently arise. The 


court may be asked to adjudicate rival claims to the property of a 
church whose membership has split upon some doctrinal point, or to 
review certain ecclesiastical proceedings which have adversely affected 
property interests, and to pronounce them invalid for irregularity 
under the applicable church constitution and laws. For the general 
principles governing the disposition of both types of controversy, 
American courts have looked for the last fifty years to the opinion 
of the Supreme Court in Watson v. Jones.* 

As to the first problem, that arising where the membership of the 





20 Dillon v. Ore. S. L. & U. N. R. R., 66 Fed. 622 (C. C. D. Ore., 1805); 
Bayne v. Brewer Pottery Co., 82 Fed. 391 (C. C. N. D. Ohio, 1897) ; Bay State 
Gas Co. v. Rogers, 147 Fed. 557 (C. C. D. Mass., 1906). 

3 Cent. Trust Co. v. U. S. Flour Milling Co., 112 Fed. 371 (C. C. S. D. N. Y., 
190r). 

22 Cf. ROSENBERG, WALKER AND SWAYNE, Op. cit. 80, 133. 

1 Of course the situation in England is radically different. Even when a 
disestablished church is involved, the court’s attitude is likely to be influenced 
by its familiarity with cases which arose under establishment. 

* Carter v. Papineau, 222 Mass. 464, 111 N. E. 358 (1916), discussed and 
contrasted with the English law in 29 Harv. L. Rev. 560; King v. Smith, 106 
Kan. 624, 189 Pac. 147 (1920). See Stallings v. Finney, 287 Ill. 145, 122 N. E. 
369 (1919). And see 71 U. or PA. L. Rev. 161. 

3 The wide abuse of this requirement as a sovereign test of iurisdiction to 
review ecclesiastical decisions is discussed in ZoLLMANN, AMERICAN Civit CHURCH 
Law (77 CotumsB1a Univ. Stuptgs), 215 et seq. 

4 13 Wall. (U. S.) 679 (1871). 
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church has divided on doctrinal lines and each faction claims the 
church property, the court distinguished between cases where the 
property involved had been settled upon trust expressly for the pro- 
mulgation of a particular set of doctrines, and cases where it had 
been given to the church without further qualification. There being 
a trust of the former type and a claim of diversion from the fixed 
purposes, it was recognized that investigation and comparison of reli- 
gious doctrines would be unavoidable. This dictum has never been 
doubted.® But as between rival claimants to benefits under trusts 
which a court could construe as not so restricted, loyalty to the 
church organization rather than to particular doctrines was said to 
determine the superior right. That is, adherents of the local majority 
faction would prevail if the denomination was organized into inde- 
pendent, self-governing congregations; adherents of the faction in 
accord with the supreme governing body would prevail if the local 
unit was a subordinate member of a larger religious association.® 
This branch of the rule has given more trouble. 

Can such a test invariably be applied, when there is no trust settle- 
ment flatly laying down particular doctrinal restrictions? Pretty 
clearly, neither congregational majority nor supreme governing body 
may, by procedure however regular, divert church property to a non- 
religious use.’ Short of this extreme the authorities are not uniform. 
In many cases which follow in result the phase of Watson v. Jones 
now under discussion, the dicta of the courts favor a faithful remnant 
when a “ substantial ” change of faith has been inaugurated by the church 
authority.* Moreover, a few important cases have wholly departed 
from the stated test, holding, where the congregational type of church 
was involved, that a minority party remaining faithful to ancient 
tenets might enjoy church property to the exclusion of an innovating 





5 See Nance v. Busby, 91 Tenn. 303, 313, 18 S. W. 874, 876 (1892); Fort 
v. First Baptist Church, 55 S. W. 402, 406 (Tex. Civ. App., 1899) ; rev’d, as a mis- 
application of correct principles, in 93 Tex. 215, 54 S. W. 892 (1900). The 
Supreme Court’s distinction serves merely the practical purpose of eliminating 
from discussion a few clear cases. The real question remains one of construction: 
to what uses is the property restricted ? 

6 13 Wall. (U. S.) at 722. See, commending the tests laid down in this 
famous opinion, Epaphroditus Peck, “ American versus British Ecclesiastical Law,” 
15 Yate L. J. 255. For extensive collections of supporting authority, see 24 
L. R. A. (N. Ss.) 692, 696 et seg.; 8 A. L. R. 105, 108 et seq. 

7 Yanthis v. Kemp, 43 Ind. App. 203, 85 N. E. 976 (1908) (funds appropriated 
to defend minister on bastardy charges). 

Peculiar freedom formerly prevailed in New York, where, under 1813 N. Y. 
Laws, c. 60, § 4, property held by trustees was apparently at the absolute dis- 
position of the majority of the incorporated society. See Petty v. Tooker, 21 
N. Y. 267 (1860). The rule was changed by 1875 N. Y. Laws, c. 70, § 4. See 
Application of Lloyd’s etc. Church, 178 N. Y. Supp. 104 (Sup. Ct., 1919); 
Trustees of Presbytery of N. Y. v. Westminster etc. Church, 67 Misc. 317, 122 
N. Y. Supp. 309 (1910). And see 9 Harv. L. Rev. 350. 

8 See, e.g., Woodrum v. Burton, 88 W. Va. 322, 330, 107 S. E. 102, 108 (1921) ; 
Fadness v. Braunborg, 73 Wis. 257, 203, 41 N. W. 84, 95 (1880); Kuns v. 
Robertson, 154 Ill. 304, 415, 40 N. E. 343, 3490 (1805). What amounts to a 
substantial change? Lord Halsbury’s refusal “to speculate as to what is or is 
not important in the views held” has the merit of practicality. See Free Church 

Scotland v. Overtoun, [1904] A. C. 515, 613. 
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majority.® And similarly, when the supreme authority of a church 
of the associated type has adopted new tenets or varied the traditional 
polity, subordinate groups refusing submission to the new order have 
occasionally been preferred.’° These lines of authority in effect imply 
and enforce a trust for the support of the church as it existed when 
it acquired the property in question.*' Obviously, investigation of 
theological systems of belief at once becomes necessary. Departure 
in this direction from the convenient and practicable rule of Watson v. 
Jones not only commits the courts to most difficult inquiries but also 
leads to undesirable results. Enforcement of the express commands 
of long mouldering settlors until supervening impossibility affords 
relief, is a sufficiently regrettable duty of the law.’* To create a similar 
necessity by implying restrictions not positively demanded by the 
language of a settlement ** but based on mere speculation seems highly 
impolitic.'* Most American authority has fortunately preferred to 





® Hale v. Everett, 53 N. H. 9 (1868); Smith v. Pedigo, 145 Ind. 361, 392, 33 
N. E. 777, 44 N. E. 363 (1806), criticized in 10 Harv. L. Rev. 184; Baptist City 
Mission Society v. People’s Tabernacle etc. Church, 64 Colo. 574, 174 Pac. 1118 
(1918). And see Christian Church v. Church of Christ, 219 Ill. 503, 76 N. E. 
703 (1906), criticized in 4 Micu. L. Rev. 639. 

Representing the majority view, contra, is Kenesaw Free Baptist Church v. 
Lattimer, 103 Neb. 755, 174 N. W. 296 (1919). 

On the effect of an advisory declaration of a church council having no au- 
thority to bind the local, independent congregation, see Woodrum v. Burton, 88 
W. Va. at 333, 107 S. E. at 106; Mt. Zion Baptist Church v. Whitmore, 83 Ia. 
138, 49 N. W. 81 (1891). 

10 Notable among cases supporting this view are a minority of those arising 
out of the “union and reunion” of the Presbyterian Church in the United 
States of America and the Cumberland Presbyterian Church. E.g., Landrith v. 
Hudgins, 121 Tenn. 556, 120 S. W. 783 (1907); Boyles v. Roberts, 222 Mo. 613, 
121 S. W. 805 (1909). But the opinions invoke numerous alternative grounds; 
as do those contra, e.g., Mack v. Kime, 129 Ga. 1, 58 S. E. 184 (1907); Wallace 
v. Hughes, 131 Ky. 445, 115 S. W. 684 (1909); Ramsey v. Hicks, 174 Ind. 428, 
456, or N. E. 344, 92 N. E. 164 (1910), reversing 44 Ind. App. 490, 522, 87 
N. E. 1091, 89 N. E. 597 (1909). For a summary of the arguments on both sides 
of this very complicated and instructive controversy, see John W. Patton, “ The 
Cumberland Church Cases,” 64 U. or Pa. L. Rev. 66. In accord with the 
majority view, see Bendewald v. Ley, 39 N. D. 272, 168 N. W. 693 (1918), dis 
cussed in 32 Harv. L. Rev. 180 (demurrer sustained where complaint presented 
doctrinal questions without alleging that the church authority had ruled thereon.) 

11 The leading English cases (dealing with a disestablished church) strongly 
support this doctrinal test. Craigdaillie v. Aikman, 1 Dow, 1, aff'd, 2 Bligh, 529 
(1820); Free Church of Scotland v. Overtoun, supra, note 8. For a criticism of 
the latter decision and a comparison of English and American law on this subject, 
see Francis C. Lowell, “ The Free Church of Scotland Case,” 6 Cor. L. Rev. 
137. And see 8 Cor. L. Rev. 492; 4 Micu. L. Rev. 639; and on implied doc- 
trinal trusts generally, ZOLLMANN, op. cit. 142. 

12 See, e.g., Trustees of Andover Theological Seminary v. Visitors of Theolo- 
gical Institute etc., 148 N. E. 900 (Mass., 1025). And see Austin W. Scott, 
“Education and the Dead Hand,” 34 Harv. L. Rev. 1. 

13 Opinions inevitably differ as to what language amounts to an express doc- 
trinal restriction. Unfortunately great emphasis has sometimes been laid on the 
use in a grant or devise, of the conventional descriptive name of the church in- 
tended to be benefited. See, e.g., Hale v. Everett, 53 N. H. at 81 et seq. 

14 Persuasive in this connection is the argument that a settlor who used no 
strong words of restriction presumably preferred to trust the discretion in doc- 
trinal matters of the ruling body of his church. See Atty. Gen. v. Town of 
Dublin, 38 N. H. 450, 565 (1859). 
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let the trust rollow the church rather than to anchor the church to 
the trust.?° 
In dealing with the second of the two common problems in church 
litigation, that raised by a claim of irregularity of a proceeding of the 
governing body, the Supreme Court laid down the principle that civil 
courts would accept as final a supreme ecclesiastical body’s decision 
as to the validity of its own acts under the applicable church consti- 
tution and laws.2® Even the Court that declared this proposition 
forebore to apply it when the persons purporting to wield church 
authority were shown to be usurpers.’* Also, patent disqualification 
under church law of participants in ecclesiastical proceedings would 
probably be recognized as vitiating the result.* Other courts have 
gone much further, boldly correcting the decisions of the church au- 
thorities as to the regularity and constitutionality of their acts.*® And 
tacit defection from this principle of the Watson case has been ex- 
tremely common, judges who profess to be concluded by the church 
authority’s opinion usually doing so only after an examination of 
the religious code involved has led them independently to adopt an 
identical view.”° 
Where should the line be drawn in the review of the churches’ 
decisions as to the validity under their own laws of their own acts? 
On the comparatively rare occasions when the proceeding obnoxious 
to the plaintiff’s interest is shown to have squarely violated a partic- 
ular, definite ecclesiastical law, it would seem that the civil court 
should not blindly adopt the decision as valid ex proprio vigore. In 
the contemplation of the courts, church constitutions and laws delimit 
the relation of governors and governed in the churches, and regulate 





15 It is worth noticing that the British Parliament, unhampered by consti- 
tutional prohibitions, may be depended upon to relieve against the hardship 
resulting from a decision which, for instance, awards millions of church property 
to a numerically negligible remnant adhering to the ancient tenets of Predestina- 
tion and Establishment. See 5 Epw. VII, c. 12. 

16 73 Wall. (U. S.) at 727. 

17 Bouldin v. Alexander, 15 Wall. (U. S.) 131 (1872) —an easy case, how- 
ever, since the usurpers constituted a congregational minority. See comment in 
Bonacum v. Murphy, 71 Neb. 463, 475, 98 N. W. 1030, 1034 (1904); rev’d, 
71 Neb. 487, 104 N. W. 180 (1905). 

18 Hatfield v. DeLong, 156 Ind. 207, 59 N. E. 483 (1901). See separate 
concurring opinion of Lawrence, C. J., and Sheldon, J., in Chase v. Cheney, 
58 Ill. 500, 541 (1871). 

19 Trustees of Associated Reformed Church v. Trustees of Theological Semi- 
nary at Princeton, 4 N. J. Eq. 77 (1837); Bear v. Heasley, 98 Mich. 270, 57 
N. W. 270 (1893). And see Landrith v. Hudgins and Boyles v. Roberts, supra, 
note 10. 

20 See Brown v. Clark, 102 Tex. 323, 116 S. W. 360 (1909); Permanent 
Committee etc. v. Pacific Synod etc., 157 Cal. 105, 106 Pac. 395 (1909). In 
the latter case appears this ingenuous declaration: “We have supposed that 
this [i.e., this independent examination of applicable church law] would be more 
satisfactory to the parties concerned. Lest we be understood to hold that civil 
courts can . . . overrule the decisions of the church authorities, acting regularly, 
in ecclesiastical matters we expressly disavow that doctrine.” 157 Cal. at 128. 
106 Pac. at 403. This is a typically question-begging disavowal. What action is 
regular? What matters are ecclesiastical? See also cases upholding the Cumber- 
land Union, cited supra, note 10. 
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the control of their property." If these rules have been demonstrably 
violated so as to affect a material interest of the plaintiff, his protest 
should be heard. Moreover, the litigation may often present only 
temporal, administrative issues, with which a lay court is fully com- 
petent to deal, so that there is no need for the same absolute refusal 
to investigate as in the cases of doctrinal schism. On the other hand, 
the much commoner case where no obvious infraction of church law 
is shown must follow the rule of non-intervention laid down in Watson 
v. Jones. The supreme ecclesiastical authorities are the proper arbiters 
of doubtful points of church law; they are the oracles of tradition and 
precedent.** Presumably the settlor of property prefers their decision 
to that of civil judges, and church members submit to their deter- 
minations. Reason and policy demand that their view on every 
honestly disputable point shall prevail. 

A somewhat different problem arises when a choice must be made 
between antagonistic bodies, both of which claim regularity of suc- 
cession to supreme denominational authority. Thus in a recent case,”* 
one claiming as delegate of the Holy Synod of the Russian Orthodox 
Greek Catholic Church sought to exclude from church property an 
alleged appointee of the Patriarch, whom the revolutionary Synod had 
purported to unfrock and depose. Wisely, it would seem, the court 
declined to let adherence to ancient religious doctrines determine the 
right to occupy the property.** On the other hand, the court could 
not in such a case adopt the test of adherence to the authentic organiza- 
tion, when the dispute turned on which party represented the true 





21 See Bear v. Heasley, 98 Mich. at 307, 57 N. W. at 280; Brundage v. 
Deardorf, 55 Fed. 836, 846 (N. D. Ohio W. D., 1893); preferable in some respects 
to the reversing opinion in 92 Fed. 214 (6th Circ., 1899). Cf. Baxter v. McDon- 
nell, 155 N. Y. 83, tor, 49 N. E. 667, 671 (1808). For a strong contention that 
church laws are like terms of a contract, stating a consensual relationship, see 
ZOLLMANN, OP. cit. 205 et seq. To reach the desired result it seems unnecessary 
to insist on real or fictitious consent by the governed. Church law must regulate 
the exercise of church authority even if the latter is rezarded as autocratic, and 
handed down through a self-perpetuating succession of officials. 

22 See Brundage v. Deardorf, 92 Fed. 214, 228 (6th Circ., 1899); Bonacum v. 
Harrington, 65 Neb. 831, 834, 91 N. W. 886, 887 (1902). Enthusiasm for the 
contract theory (see note 21, supra) has led its proponent to question the incon- 
gruity that many authorities have seen in judicial review of the decisions of 
professional theologians. Of course generally the same result is likely to follow, 
whether the church opinion is heard as expert testimony or whether it is frankly 
adopted as binding. 

“3 Kedrovsky v. Rojdesvensky, (App. Div.), reported in N. Y. L. J., Feb. 
18, 1926. For the facts of this case, see Recrnt Cases, infra, p. 1004. For addi- 
tional information on the faith and organization of this particular associated 
church, see Russian Orthodox All Saints Church v. Darin, 222 Mich. 35, 102 
N. W. 607 (1923); Greek Catholic Church v. Roizdestvensky, 67 Colo. 217, 184 
Pac. 295 (1919); Kicinko v. Petruska, 259 Pa. St. 1, 102 Atl. 286 (1917) : Chrapko 
v. Kobasa, 271 Pa. St. 447, 114 Atl. 254 (1921), discussed in 31 Yate L. J. 320. 
Some degree of congregational independence appears to be enjoyed; but it seems 
probable that the last two cases cited, holding that a local majority could not 
change their faith and keep the property, should: be understood as applying the 
standard organizational test of identity, rather than as enforcing implied doc- 
trinal trusts. 

24 The court below had involved itself deeply in doctrinal inquiry. See 
Kedrovsky v. Rojdesvensky (N. Y. Sup. Ct.), reported in N. Y. L. J., Dec. 31, 
1924; discussed in 25 Cor. L. REv. 509. 
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fountainhead of authority in the church.** It may be possible to 
decide some disputes of this type on the patent irregularity of the 
procedure by which one of the parties asserts it has gained authority. 
But this solution will not always be possible. The court in the instant 
case, though perhaps not required to do so by the facts before it,?* 
seemed willing to accept the de facto validity of the more or less 
revolutionary church assembly under which the plaintiff claimed, as 
an adequate substitute for strict organizational regularity.27 Perhaps 
this treatment of the problem is a necessary modification of the normal 
organizational test, although hard to justify on any principle except 
the expediency of abandoning a lost cause. 





ORIGINAL JURISDICTION OF THE UNITED STATES SUPREME CoURT 
OVER CASES TO WHICH A STATE Is A Party. — Judicial interpretation 
has narrowed considerably the broad literal meaning of that clause of 
the United States Constitution which gives to the Supreme Court 
original jurisdiction over “ all cases in which a state shall be a party.” 
A preliminary limitation is that such a suit must be ‘a “case” or 
“controversy ” in the sense in which the Court has interpreted these 
words in the preceding clause of the same section.2 This excludes moot 
cases * and suits which call only for a judicial declaration or for an 
advisory judgment which is not to be enforced by the Court’s own 
process.* Another conspicuous restriction, compelled by the context 
of the entire section, is found in the settled doctrine that the clause 





25 This difficulty can scarcely arise in litigation concerning churches of the 
independent congregational type, where authority vests simply in the local 
majority. 

26 A fatal defect in the defendant’s credentials made dispusal of his claims 
easy. On the other hand, the court apparently regarded the authority under 
which the plaintiff claimed as probably regular. 

27 Should a similar case arise before de facto validity can be attributed to 
either rival church government, it would seem that the party in possession, 
and not having the burden of proof, must prevail. 

1 “Tn all cases . . . in which a state shall be a party the Superior Court shall 
have original jurisdiction. In all the other cases before mentioned, the Supreme 
Court shall have appellate jurisdiction... .” Art. IIT, §2 (2). 

2 Art. III, §2 (1). The meaning of the words “case” or “ controversy” 
as used in this clause was developed by the following cases: Hayburn’s Case, 2 
Dall. (U. S.) 409 (1792); United States v. Ferreira, 13 How. (U. S.) 40 (1850); 
Gordon v. United States, 117 U. S. 607 (1864); Interstate Commerce Comm. v. 
Brimson, 154 U. S. 447 (1894) ; Muskrat v. United States, 219 U. S. 364 (1910). 

3 As to moot cases, see further, Mills v. Green, 159 U. S. 651 (1805) ; Tennessee 
v. Condon, 189 U. S. 64 (1903); American Book Co. v. Kansas, 193 U. S. 49 
(1904) ; Jones v. Montague, 194 U. S. 147 (1904); United States v. Hamburg- 
American S. S. Co., 239 U. S. 466 (1916); Atherton Mills v. Johnston, 259 U. S. 
13 (1922). And cf. United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 
(1897) ; So. Pac. Terminal v. Interstate Commerce Comm., 219 U. S. 408 (1911). 

4 New Jersey v. Sargent, 46.Sup. Ct. Rep. 122 (1926). For the facts of this 
case, see RecENT Cases, infra, p. 1007. The declaratory judgment has found great 
favor both in England and in the United States. See E. R. Borchard, “ Uniform 
Act on Declaratory Judgments,” 34 Harv. L. Rev. 697; Manley O. Hudson, 
“* Advisory Opinions,” 37 ibid. 970. But see Felix Frankfurter, “ Note on Advisory 
Opinions,” 37 ibid. 1002. 
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does not confer new jurisdiction upon the Supreme Court.’ Accord- 
ingly, suits between a state and its own citizens over matters not in- 
wiving a federal question are not within the original cognizance of 
f the Court.® It is to be noted that even in suits between a state and a 
onresident individual, original jurisdiction has been little exercised 
jy the Supreme Court. An asserted policy in favor of a state’s en- 
jrcing its own laws, coupled with a fear of unduly increasing the 
business of the Court, has influenced the Court to deny original resort 
in suits by a state against a nonresident individual to recover a 
ynalty imposed by, or to enjoin the violation of the laws of the 
plaintiff state.” 

It is in disputes between states or between a state and the United 
Sates that the original jurisdiction of the Supreme Court has been 
most prominent. But here, too, there are restrictions. The Court’s 
refusal to deal with many cases in this category on the ground that 
they involve only “ political”? questions has been exhaustively dis- 
assed elsewhere. Another broad limitation is found in the require- 
nent that the plaintiff state must have a real interest in the suit. 
That a state is the nominal party plaintiff is not sufficient.® 

It is difficult to formulate a rule to determine when a state has a 
wficient interest in a suit to satisfy the last mentioned requirement.’° 
When a state sues in the réle of property owner, jurisdiction cannot 
be denied on the ground that the state has no real interest in the suit. 
The clearest case of this kind is one involving a boundary dispute.* 
Inthe majority of cases, however, the state’s property interest is rather 
wsubstantial and is not at all the motivating cause of the suit. While 
counsel and the Court generally try hard to find some property interest 


in the state,1* a standing has been accorded the state in some cases 
where its only interest is that of parens patriae, or guardian of the 





5 It merely divides the jurisdiction conferred in clause (1) into original and 
appellate jurisdiction. See Louisiana v. Texas, 176 U. S. 1, 15 (1900). 

6 Pennsylvania v. Quicksilver Co., 77 U. S. 553 (1870); Duhne v. New 
Jersey, 251 U. S. 311 (1920). 

7 Wisconsin v. Pelican Ins. Co., 127 U. S. 625 (1888); Oklahoma v. Gulf, C. 
&$. F. Ry., 220 U. S. 290 (1911). See also Postal Telegraph Cable Co. v. Ala- 
bama, 155 U. S. 482, 487 (1894) ; Minnesota v. Northern Securities Co., 184 U. S. 
109, 234 (1902); Oklahoma v. Atchison, T. & S. F. Ry., 220 U. S. 277 (1911). 
But a state may sue a nonresident individual in the Supreme Court to enjoin 
what would constitute a nuisance at common law. Georgia v. Tennessee Copper 
Co., 206 U. S. 230 (1907) See 21 Harv. L. Rev. 132. 

8 See Maurice Finklestetn, “ Judicial Self-Limitation,” 37 Harv. L. Rev. 338; 
M. F. Weston, “ Political Questions,” 38 ibid. 296; Maurice Finklestein, “ Further 
Notes on Judicial Self-Limitation,” 39 ibid. 221. 

® See Kansas v. United States, 204 U. S. 331, 341 (1906); Oklahoma v. 
— T. & S. F. Ry., supra, note 7. Cf. Ex parte Young, 209 U. S. 123 
1908) . 

10“ |. . it would be objectionable, and, indeed, impossible for the court to 
anticipate by definition what controversies can and what controversies cannot be 
brought within the original jurisdiction of this court.” Shiras, J., in Missouri v. 
llinois, 180 U. S. 208, 241 (1901). There has been argument on this point in 
almost every case in which a state appealed to the original jurisdiction of the 
Court. See Wisconsin v. Duluth, 96 U. S. 379, 382 (1877). 

11 See the cases collected in North Dakota v. Minnesota, 263 U. S. 583 (1924). 

12 See Louisiana v. Texas, 176 U. S. 1, 24 (1900). In New Jersey v. Sargent, 
46 Sup. Ct. Rep. at p. 126, Mr. Justice Van Devanter, writing for the Court, 
distinguishes Pennsylvania and Ohio v. West Virginia, 262 U. S. 553 (1923), on the 
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health, welfare and prosperity of its inhabitants."* But the Court is 
slow to allow original suits by a state in this capacity. Where the 
defendant is also a state, such reluctance is proper, in order not to 
interfere unduly with the policy of the Eleventh Amendment. The 
state must show a threatened injury to its residents as a whole, or to 
the members of a defined class of its residents as such.’* So, while 
a state may maintain an original suit to enjoin a sister state from 
further injuring the real property of its citizens, it cannot recover in 
their behalf damages for past injuries." Likewise a state may not bring 
an original suit in the Supreme Court to recover for some of its citizens’ 
debts owed to them by a sister state.** Obviously, if relief were 
granted in these cases, the Eleventh Amendment would be consider. 
ably enervated. It has also been held that a state cannot invoke the 
original jurisdiction of the Supreme Court to protect its citizens from 
alleged unconstitutional taxation by the Federal Government.’* But in 
three classes of cases a state has been allowed to sue substantially in 
its capacity of parens patriae, although here, too, some reliance was 
placed upon property interest. These classes comprise suits to enjoin 
the obstruction of the free flow of interstate commerce to the plaintiff 
state,'* the diversion of the water of an interstate stream,’® as ina 
complicated controversy now before the Supreme Court,” and the 
deposit of sewage in interstate waters.** 





ground that in that case a property interest of the plaintiff states was directly 
affected. 

13 See Holmes, J., in Missouri v. Holland, 252 U. S. 416, 431, 434 (1920): 
“To put the claim of the State upon title is to lean upon a slender reed.” See 
also Wyoming v. Colorado, 259 U. S. 419, 468. (1922). 

14 See Fuller, C. J., in Louisiana v. Texas, 176 U. S. at 10. 

15 North Dakota v. Minnesota, 263 U. S. 365 (10923). 

16 New Hampshire v. Louisiana, New York v. Louisiana, 108 U. S. 76 (1883). 
But a confrary result is reached where the state may keep the proceeds recovered. 
South Dakota v. North Carolina, 192 U. S. 286 (1904). 

17 Massachusetts v. Mellon, 262 U. S. 447 (1923). But a state has been 
allowed to maintain an original suit to enjoin the enforcement of a provision in 
a treaty between the United States and Canada restricting the killing of migratory 
birds. Missouri v. Holland, supra, note 13. This case should be compared with 
the case of New Jersey v. Sargent, supra, note 4, which was a suit to enjoin the 
enforcement of a federal statute regulating improvements in, and certain uses of, 
New Jersey waters. In the former case, it was practically certain that Missouri 
hunters planned to shoot the birds; in the latter there was not nearly so great a 
probability that New Jersey business men wished to use the New Jersey waters 
in the obnoxious manner. 

18 Pennsylvania v. Wheeling Bridge Co., 9 How. (U. S.) 647 (1850), 11 How. 
(U. S.) 528 (1850), 13 How. (U. S.) 518 (1851), 18 How. (U. S.) 421 (1855); 
Pennsylvania v. West Virginia, supra, note 12. See 37 Harv. L. Rev. 893. In 
both of the above cases, state-owned utilities or institutions were directly affected. 
but the greatest injury was to private persons. In Louisiana v. Texas, supré, 
note 12, relief was denied on the ground that the suit was really to enjoin 
unauthorized action by Texas officers, rather than the enforcement of a Texas 
statute. See Shiras, J., in Missouri v. Illinois, 180 U. S. 208, 234-238 (1000). 


19 Kansas v. Colorado, 185 U. S. 125 (1902), 206 U. S. 46 (1907); Wyoming 


v. Colorado, supra, note 13. 

20 See Boston Evening Transcript, Mar. 11, 1926, p. 1, anent the dispute 
between Michigan, Wisconsin and Indiana on one side, and Illinois, Missouri, 
Kentucky, Tennessee and Louisiana on the other, over the diversion of water from 
Lake Michigan at Chicago. 

21 Missouri v. Illinois, 180 U. S. 208 (1900), 200 U. S. 496 (1906); New 
York v. New Jersey, 256 U. S. 296 (1921). 
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The method of settling interstate disputes by original suit in the 
Supreme Court has been regarded as a substitute for the diplomatic 
negotiations and force employed by independent states.*? But it is 
a limited substitute, as has been indicated above, and it has fallen 
short of success even in its restricted field. Although it has averted 
war in at least one case,”* it has failed effectively to settle even bound- 
ary disputes, which would seem to lend themselves to judicial decision 
as well as any type of interstate controversy.** Several factors com- 
bine to bring about this failure. In the first place, there is the practical 
difficulty of compelling a state to abide by the decree of the Court, a 
difficulty which was clearly encountered in the protracted litigation 
between Virginia and West Virginia.*° Then there is the Court’s lack 
of machinery to deal with problems of this nature.** The adequate 
solution of the three typical cases enumerated in the preceding para- 
graph requires the presentation of an enormous amount of highly 
technical, scientific and statistical data, which is beyond the powers 
of investigation of any court.*’ In at least one instance, the Supreme 
Court has had its findings immediately discredited by a Congressional 
investigation.** One is not surprised, therefore, to find the Court itself 
expressing a hope that such cases will not be brought before it.*® 
Finally, there is the difficulty of determining what law is to be applied 
in these cases. In the absence of Congressional legislation, the 
Supreme Court has been obliged admittedly to make the law of the 
case.°° On the whole, then, the method of settling interstate disputes 





22 See Holmes, J., in Georgia v. Tennessee Copper Co., 206 U. S. 230, 237 
(1907); Taft, C. J., in North Dakota v. Minnesota, 263 U. S. 365, 372-373 
(1923) ; Fuller, C. J., dissenting in Missouri v. Illinois, 180 U. S. 208, 249 (1900). 

23 See 1 WARREN, THE SUPREME CourT IN UNirTep States History, 425, rela- 
tive to the dispute between Missouri and Iowa. 

24 Notably in the dispute between Massachusetts and Rhode Island. See 
Felix Frankfurter and J. M. Landis, “The Compact Clause of the Constitution — 
A Study in Interstate Adjustments,” 34 Yate L. J. 685, 706. 

25 Virginia v. West Virginia, 206 U. S. 290 (1907), 209 U. S. 514 (1908), 220 
U.S. 1 (1911), 222 U. S. 17 (1911), 231 U. S. 89 (1013), 234 U. S. 117 (1914), 
238 U. S. 202 (1915), 241 U. S. 531 (1916), 246 U. S. 565 (1918). 

26 See Felix Frankfurter and J. M. Landis, supra, 34 Yate L. J. 685, 705. 

27 See the strong dissent of Brandeis, J., in Pennsylvania v. West Virginia, 
Supra, note 12. 

28 After the Supreme Court had found in the Wheeling Bridge Co. case, 
supra, note 18, that the defendant’s bridge was too low, interfering with commerce 
moving to Pennsylvania, and therefore held that it should be raised, Congress 
found that the bridge was not too low and passed an act authorizing the main- 
tenance of the bridge at its existing height. The Court then refused to enforce 
its own decree. 18 How. (U. S.) 421 (1855). 

29 See New York v. New Jersey, 256 U. S. at 313. 

30 See Brewer, J., speaking for the Court in Kansas v. Colorado, 206 U. S. 
46, 98; and also the very vehement dissent of Taney, C. J., in Pennsylvania v. 
Wheeling etc. Bridge Co., 13 How. (U. S.) 518, 587, 592. In Missouri v. Illinois, 
supra, note 21, Holmes, J., imagines a case in which Congress has no power to 
legislate, with the harsh result that the Court’s ruling would make absolute law 
alterable only by an overruling decision or by a constitutional amendment. 

Another difficulty is the length of time that the Court takes to decide a case. 
For example, in Wyoming v. Colorado, 259 U. S. 419 (1922), relief was finally 
granted eleven years after the suit had been commenced. And in New York v. 
New Jersey, supra, note 21, the plaintiff’s petition was finally dismissed without 
Prejudice twelve years after the action had been begun. This case suggests still 
another disadvantage, namely, the Court’s great reluctance to grant relief. 





eee tha se SH ot Gea eis 


2 Daal eh ote fo ae 





1088 HARVARD LAW REVIEW 


by original suit in the Supreme Court must be regarded as subordinate 
to the other method provided in the Constitution, that of compacts.*: 





THE PLAINTIFF’s BREACH OF STATUTORY DuTy AS A BAR IN an 
AcTIon oF Tort.— Very often the plaintiff's breach of a statutory! 
duty is a proximate cause’ of his injury. Where the statute specifi- 
cally provides that one who is injured while violating its provisions 
shall not recover in a civil action,® the result is clear.* But where, as 
is more frequently the case, the statute says nothing about civil 
consequences, there arises the problem of how far its violation should 
lead to a denial of the plaintiff’s claim for damages from a culpable 
defendant. 

Whether violation of a statute shall impose a disability upon the 
plaintiff seems best answered by the same tests as would commonly be 
applied to determine the liability of a defendant. In the latter case, 
the statute is woven into the common law of torts, and an action is 
allowed * if, in disobedience to a statute protecting the private interest 
of individual members of a class,® the illegal act caused injury, in 
the manner sought to be prevented,’ to a person in the class protected 
by the statute.* In like manner the plaintiff's disability should depend 
essentially on whether the statute was aimed to safeguard persons in 
his class from the very evil that he brought down upon himself. 





31 For an exhaustive study of this subject, see Felix Frankfurter and J. M. 
Landis, supra, 34 YALE L. J. 685. 

1 For discussion of the distinction between a statute and a mere ordinance, 
see Ezra R. Thayer, “ Public Wrong and Private Action,” 27 Harv. L. Rev. 
317, 320. 

2 The question of when the illegal element in the plaintiff’s act was a cause 
of his injury is discussed in Bourne v. Whitman, 209 Mass. 155, 168, 95 N. E. 
404, 407 (1911); Sutton v. Wauwatosa, 29 Wis. 21, 28 (1871). See as to the 
effect of the doctrine of last clear chance, Harold S. Davis, “ The Plaintiff's 
Illegal Act as a Defense in Actions of Tort,” 18 Harv. L. Rev. 505; and 2 Ws. 
L. REv. 114, 115. 

8 See 1918 Conn. GEN. STAT., c. 77, § 1565. 

4 Brown v. New Haven Taxicab Co., 92 Conn. 252, 102 Atl. 573 (10917). 

5 Bott v. Pratt, 33 Minn. 323, 326 (1885); Osborne v. McMasters, 40 Minn. 
103, 41 N. W. 543 (1889) ; Willy v. Mulledy, 78 N. Y. 310 (1879). 

6 If the duties are to the public at large, not to members of the public as 
individuals, there can be no recovery. Clegg, Parkinson & Co. v. Gas Co., [1806] 
1 Q. B. 502, 504. See Kirby v. Boylston Ass’n, 14 Gray (Mass.) 249, 252 
(1859). In each of these cases the court felt that the statute imposed a general 
duty, in the first to supply gas and in the second to keep the sidewalk clear. Con- 
trast the statutes ordering railroads to put on automatic couplers, which pretty 
clearly are aimed to protect individuals. See Lang v. N. Y. Cent. R. R., 227 
N. Y. 507, 508, 125 N. E. 681, 682 (1920). 

7 Where a person is injured in a manner not contemplated by the statute, 
he cannot recover. St. L. & S. F. R. R. v. Conarty, 238 U. S. 243 (1914); 
Gorris v. Scott, L. R. 9 Ex. 125 (1874). 

8 One outside the class to be protected cannot recover. Kelly v. Henry 
Muhs Co., 71 N. J. L. 358, 59 Atl. 23 (1904); Lang v. N. Y. Cent. R. R., supra, 
note 6. 

® Westover v. Grand Rapids Ry., 180 Mich. 373, 147 N. W. 630 (1014); 
Lloyd v. Pugh, 158 Wis. 441, 149 N. W. 150 (1914). See Watts v. Montgomery 
Traction Co., 175 Ala. 102, 106, 57 So. 471 (1912). Contra, Kline v. Pa. R. R. 
o F. (2d) 290, 292 (6th Circ. 1926). For the facts of this case, see RECENT CASES, 


infra, p. 1103. 
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Application of such a test here seems at first undesirable, since statutes — 
are not commonly thought of as designed for the protection of their 
violators. That they may, however, have that very purpose, is shown 
by the legislation against suicide.'"° More commonly, a statute will 
have that as one of its subsidiary aims. Thus, though statutes regu- 
lating the speed of motor vehicles are not primarily based on a policy 
of guarding the driver against injury to himself, it is often apparent, 
especially in the case of motorcycles, whose riders seldom kill others 
and often kill themselves, that the prohibition against excessive speed 
is partially for the driver’s own protection."* In the cases where the 
legislature has thus stamped conduct as self-endangering, one who 
indulges in it may well be denied relief..* But the mere doing of 
acts which threaten injury or inconvenience -to others should not place 
the actor beyond the protection of the courts. 

One line of cases presents apparent difficulty. Where the statute 
was enacted to protect a class considered incapable of refraining from 
some injurious act, one of the protected individuals will be allowed 
to recover even though he was apparently a party to the violation 
which injured him. The problem is raised by a statute which makes it 
a misdemeanor to have carnal knowledge of a woman of less than 
certain age.'* The woman, assuming she is not barred on the prin- 
ciple of consent,’* should have an action against the offender for in- 
jury done to her. Yet at first it appears that she must be barred 
because she has violated a statute aimed to protect individual members 
of her class, and was injured in the manner sought to be prevented. 
However, the explanation of such situations is that the victim has 
committed no crime; *° for the statute accomplishes her protection not 
by forbidding her to do the act, but by prohibiting all others from 
participating in it with her.*® 

A more serious difficulty is presented by possible cases where the 
gravity of the crime which the plaintiff had committed should prevent 
his recovery although he would not be barred under the theory advo- 
cated above. If a plaintiff who has committed a major felony now sues 
for a personal injury brought about by the defendant’s negligence, 
probably no court would allow him to recover; yet a robber can scarcely 
be said to be in the class protected by the statutory enactments making 
robbery a crime. Evidently, therefore, the proposed theory must be 





10 See 1917 McKrinney’s Consort. N. Y. Laws, §§ 2302-2303. 

11 See Baron v. Faeth, 193 Mo. App. 402, 407, 186 S. W. 52, 54 (1916). 

12 Among the cases in which a plaintiff has been denied relief for violation of 
other statutes or ordinances of this type are: Raymond v. Neurnburg, 124 Wash. 
207, 214 Pac. 9 (1923) (regulation of speed of motor vehicles approaching a 
street crossing) ; Columbian Taxi Co. v. Englebrecht, 247 S. W. 239 (Mo. App., 
1923) (rule of the road); Martin v. Wiegand, 113 Kan. 611, 215 Pac. 1023 
(1923) (requirement that horn or signal be sounded on motor vehicle) ; Shutz 
v, Edgartown, 126 Wash. 128, 217 Pac. 707 (1923) (prohibition against bicyclist 
holding on to vehicle). 

13 See 48 & 49 VICT., c. 60, § 5. 

14 Tt is essential to distinguish the case of seduction of a woman who is not 
below the prohibited age, where no action is given. Oberlin v. Upson, 84 Ohio 
St. 111, 95 N. E. 511 (1911). 

15 Regina v. Tyrrell, [1894] 1 Q. B. 710. 

16 See, e.g., 48 & 49 VICT. c. 69, $5. 
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confined to cases where the plaintiff's wrongful act is not of that sort 
which can be described by an adjective such as “heinous,” !7 The 
objection at once arises that it is not helpful to define the limits of a 
class by the use of adjectives. But the question is largely academic. 
for owing to the criminal’s fear of the punitive consequences to him- 
self,* few actions of the nature have been brought. 

It has been maintained that the plaintiff should be barred even 
when he has been guilty only of a trivial misdemeanor, on the ground 
that one who has violated the law should not be permitted to secure 
relief from a court of justice.*® Such an extension is indefensible. 
Its continued advocacy seems particularly unfortunate at a time when 
the rigor of the defence of contributory negligence is being gradually 
relaxed.*° The cases which support this theory have been based upon 
a public policy in the enforcement of statutes. If this is their reason, 
it is submitted that it is a poor one; for few people know that they 
will be barred as plaintiffs by reason of their violation of a statute, and 
fewer still will be deterred in their acts because of such a contingency. 
And unless the principle is applied to all statutes, there is the further 
objection that a plaintiff might decide to take the risk that violation 
of a particular statute will not be held to constitute a bar. A more 
serious objection is that this doctrine may cause the violation of a 
criminal statute to lead to.a civil disability long after the policy which 
led to the original enactment of the statute has ceased to exist.” 





Tue RicuHt oF Turrp PARTIES TO INTERVENE IN Divorce Pro- 


CEEDINGS. — The public interest in the maintenance of the family as 
a social institution requires that the state be a party to every divorce 
proceeding, so that the procurement of decrees by collusion or fraud 
may be prevented. At common law, the court acts in behalf of the 
state.2 Several American jurisdictions,* however, as well as England * 





17 See Gilmore v. Fuller, 198 Ill. 130, 138, 65 N. E. 84, 86 (1902). 

18 See Everett v. Williams, cited in 2 Evans’ PoTHter, OBLIGATIONS, 6, note b. 
Here the bandit-plaintiff in a contractual action lost his suit, and was forth- 
with hanged. 

19 See Newcomb v. Boston Protective Dep’t, 146 Mass. 596, 603 (1888); 
McDonald v. Dundon, 242 Mass. 229, 136 N. E. 264 (1922); Nichols v. Holyoke 
St. Ry., 250 Mass. 88, 145 N. E. 33 (1924). See Ezra R. Thayer, supra, 27 
Harv. L. Rev. at 3309. 

20 See Ezra R. Thayer, supra, 27 Harv. L. Rev. at 341. See 1916 U. S. 
Comp. Start., § 8659; 6 Epw. VII, c. 58, § 1(3). 

21 See Bosworth v. Swansey, 10 Met. (Mass.) 363 (1845), which established 
the rule that one travelling on Sunday in violation of a statute could not recover 
in an action of tort, and remained in force almost eighty years until abrogated 
by statute. See 1921 Mass. Gen. Laws, c. 136, § 20. 

1 See 2 BisHop, MARRIAGE AND Divorce, 5 ed., §§ 230 et seg.; 2 SCHOULER, 
MarrIAGE AND Divorce, 6 ed., § 1478. 

2 Yeager v. Yeager, 43 Ind. App. 313, 87 N. E. 144 (1909); Franklin v. Frank- 
lin, 40 Mont. 348, 106 Pac. 353 (1910). 

3 See 1926 Burns’ Ann. Inp. Stat., §§ 1105, 1108; 1922 CARROLL’s Ky. STat., 
§ 2119; 1921 Mass. Gen. Laws, c. 208, § 16; 1915 Micu. Comp. Laws, § 11433; 
1911 N. J. Comp. Stat. 2034; 1920 Ore. Laws, § 1020; 1922 Rem. Comp. WASH. 
Stat., §905. Cf. 1921 Coro. Comp. Laws, §§ 5600, 5601; 1915 Der. Rev. Cop, 
§ 3022; 1914 Park’s ANN. Ga. Civ. Cope, § 2974; 1917 Utran Comp. Laws, § 2995. 
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and Canada,° have adopted statutes providing for a special representa- 
tive of the public interest. In the United States such provisions 
commonly put this responsibility upon the district attorney, although 
in the absence of statute he has no authority to intervene.® 

It cannot be doubted that the interest of minor children, and par- 
ticularly of very young ones, in the continuance of the marital relation 
between their parents is great. Although their right to support and 
their legitimacy may not be affected by a decree granting a divorce, 
yet they are injured by a discontinuance of the marriage; and should 
be entitled, at least until cause for divorce has actually occurred, to 
intervene to show that such cause does not exist. The states, how- 
ever, almost invariably deny the right of intervention, by independent 
attorney, to the children of the marriage.’ Although the children and the 
state are equally interested in preventing the obtaining of divorces by 
fraud, in only one of the jurisdictions which have the provision for a 
special state’s attorney does the statute extend his duties to a consider- 
ation of the interests of the offspring.* Moreover, the courts are 
apparently under no duty to weigh the children’s claims, except with 
reference to the collateral question of their custody after dissolution of 
the marriage.® 





Under the preceding statutes the district attorney is ordinarily the special counsel. 
In three states there has been created an office of divorce counsel. See 10915 
Tenn. Pus. Acts, c. 121; 1923 Barnes’ W. Va. Cong, c. 64, §§ 16, 18; 1923 WIs. 
Stat., § 2360h. 

Some of the above statutes have been involved in the following cases. State 
v. Brinneman, 120 Ind. 357, 22 N. E. 332 (1889); Willcox v. Hosmer, 83 Mich. 
1, 47 N. W. 29 (1890); Cole v. Cole, 193 Mich. 655, 160 N. W. 418 (1916); 
Smythe v. Smythe, 80 Ore. 150, 156 Pac. 785 (1916) ; Taylor v. Taylor, 144 Tenn. 
311, 232 S. W. 445 (1921). See cases cited in 22 A. L. R. 1112. 

4 The King’s Proctor may intervene at any time as a member of the public, 
to give information to the court; or, acting in his official capacity, to prevent 
suspected collusion. Intervention in his official capacity must be by leave of the 
court. See Gipson & WELDON, PROBATE AND Divorce, 9 ed., 307. See also the 
cases cited in 22 A. L. R. at 1114. 

5 See Evans, LAw AND Practice oF Divorce IN CANADA, 400, 419, 589. 

6 State v. Moore, 46 Nev. 65, 207 Pac. 75 (1922). 

7 Even though an issue of the case is the child’s legitimacy, he is not a proper 
party. Stillman v. Stillman, 240 N. Y. 268, 148 N. E. 518 (1925). See Baugh 
v. Baugh, 37 Mich. 59, 62 (1877); Quigley v. Quigley, 45 Hun (N. Y.) 23, 27 
(1887). Compare the interest of the child in such a case with the interest which 
the second wife of a divorced man has in proceedings by the first wife to set 
aside the divorce. It has been held that the second wife is a proper party. 
Carlisle v. Carlisle, 96 Mich. 128, 55 N. W. 673 (1803). 

The disposition to disregard the claims of children is well-rooted in our law. 
Blackstone, in his discussion of family rights, said nothing of the rights of 
children. See 3 Bu. Comm. 139 et seg. It is said that the interest of the child 
comes into conflict to some extent with the public interest in the family as a 
social institution, and the former has been sacrificed to the latter. See Roscoe 
Pound, “Interests in Domestic Relations,” 14 Micu. L. Rev. 177, 186. There 
can be no such ‘conflict, however, where the child’s interest is in the continuance 
of the family existence. 

8 See 1915 Micu. Comp. Laws, § 11433, amended in 1919 Mic. Pus. Acts, 
697 


® It has been earnestly argued that the interest of the offspring in the marriage 
should not and cannot be affected by litigation to which they are not parties; and 
that, though grounds for divorce actually exist, a consideration of the interests 
of the children may nevertheless require a denial of divorce. See 82 Cent. L. J. 
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The children’s right to intervene therefore depends on legislation. 
Michigan has made an advance in this direction by placing on the 
prosecuting attorney the duty of safegua-ding their interests, as well as 
those of the state.° Rhode Island may follow.‘' An enactment pro- 
viding for the appearance in their behalf of private counsel, or of the 
district attorney if the children have no private counsel, would go far 
toward protecting these otherwise helpless individuals. The necessity 
of an additional attorney to guard against fraud or collusion might be 
questioned on the ground that the state’s representative is already 
present for that purpose. But it is evident that in jurisdictions where 
no attorney appears for the state, special counsel can better defend the 
interests of the children than can the court, which is confined to investi- 
gation within the courtroom.’* Even where an attorney represents the 
public interest, the fee for each case is so small as to make it probable 
that his treatment of the case will be perfunctory.*® 

The offspring are not the only interested parties whose attempts to 
intervene are thwarted by the common law. The corespondent named 
in the petition for divorce also has no right to intervene and vindicate 
his reputation.’* Thus, in a recent case, the privilege of being a party 





439. See also McMakin v. McMakin, 68 Mo. App. 57, 62 (1896). The sound- 
ness of this may well be doubted. The children should be able to show by their 
representative that the plaintiff is not entitled to a divorce, if such is the case; 
but not to insist on the continuance of a marriage despite facts which the state 
has said justify its termination. The bringing of suit and the fact of desertion, 
cruelty, adultery, or any one of the usual grounds for divorce, indicate that the 
marriage in question is not one which makes for a healthy home. The well-being 
of the children requires the cessation of such a home, rather than its continuance. 

10 See note 8, supra. See Willcox v. Hosmer, 83 Mich. at 5, 47 N. W. at 30. 

11 A bill has been presented to the legislature of that state, containing a 
provision as to children similar to that in Michigan. See The Boston Herald, 
Mar. 27, 1926, p. 13. 

12 Tf the legitimacy of a child is at stake, his claim to intervention is evidently 
stronger. Even here he may not become a party. Stillman v. Stillman, supra, 
note 7. See Quigley v. Quigley, 45 Hun (N. Y.) at 27. A child’s legitimacy, 
however, is not usually involved in the proceeding. Many states have statutes 
preserving the status of legitimacy though there is a decree of nullity. See, e.g, 
1919 Ipa. Comp. Srat., § 4622; 1919 Mo. Rev. Srar., § 313. Cf. ro1t N. J. 
Comp. STAT. 2022. Legitimacy of children begotten after the alleged adultery 
of the wife may under some statutes be raised as a separate issue in the divorce 
proceedings. See 1921 N. Y. Civ. Prac. Act, §1157. But, since a decree of 
divorce under such statutes does not necessarily involve a declaration of illegiti- 
macy, the child’s interest in preserving its status should not entitle it here, any 
more than elsewhere, to intervene for a purpose other than that of developing 
the facts. 

In England, if the question of the child’s legitimacy arises on a petition for 
variation of settlement, the court may, if it appears to be for the interest of the 
child, order the official solicitor, as guardian ad litem, to present a petition under 
the Legitimacy Declaration Act. Evans v. Evans, [1904] P. 274. See Hatt, 
Law AND PRACTICE OF Divorce, 766. 

18 The divorce commissioners of West Virginia and Tennessee receive only 4 
nominal fee of five to fifteen dollars for each case. In states where the district 
attorney appears for the public, however, his regular salary is the real con- 
sideration. 

14 Howell v. Herriff, 87 Kan. 380, 124 Pac. 168 (1912); Burke v. Burke, 5 
Misc. 310, 26 N. Y. Supp. 57 (1893); Harrop v. Harrop, [1899] P. 61; Lowe v. 
Lowe, [1899] P. 204. See 2 Netson, Divorce AND SEPARATION, § 727. 

It is sometimes mistakenly believed that the corespondent’s right to intervene 


\ 
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was withheld from an alleged paramour, although his reputation was 
the more endangered by the apparent acquiescence of the defendant 
wife in the husband’s suit for a divorce.’° Since relevant statements 
in legal proceedings are ordinarily regarded as absolutely privileged, 
so that no action for libel or slander will lie,*° statutes are necessary 
for the protection of one in this position. Several states have adopted 
legislation enabling him, or her, to intervene.’ The Act Regulating 
Annulment of Marriage and Divorce, recommended to the states in 
1907 by the Commissioners on Uniform State Laws, contained a pro- 
vision for intervention.’* This provision has been adopted in three 
states.1® It is to be hoped that it will be retained by the committee 
which is at present drafting another uniform act on divorce. 

Statutes frequently authorize the court to direct a disposal of the 
property of the parties in a decree granting divorce.*° Where third 
persons have any interest in the property, they may intervene, or be 
joined as defendants, as in any partition suit.2" Their concern is with 
the division of the property, and not with the granting or denial of a 
divorce,”* so that in fact they are not interveners in the divorce pro- 
ceeding proper. 





was recognized in the old ecclesiastical courts, whose practice is common law in 
the United States. See Burke v. Burke, supra. This perhaps is due to the 
ambiguous language of Shelford. “In the ecclesiastical courts a third person, not 
originally a party to the suit or proceeding, but claiming an interest in the 
subject matter, may interpose in defense of his own interest in every case in 
which it is affected either in regard of his property or person.” See SHELFORD, 
MarriaGE AND Divorce, 569. These words were not intended to apply to a 
corespondent. See Lowe v. Lowe, supra, at 206, 209. 

15 Leland v. Leland, 150 N. E. 270 (Ill.). For the facts of this case, see 
Recent CASES, infra, p. 1098. 

16 See BicELow, Torts, 8 ed., 303 et seg.; SALMOND, Torts, 6 ed., § 141. 

17 See 1915 Dev. Rev. Cope, § 3020; 1924 D. C. Cong, § 983; 1921 Mass. GEN. 
Laws, c. 208, §9; 1911 N. J. Comp. Strat. 2034; 1921 N. Y. Crv. Prac. Act, 
§ 1151; 1923 Wis. SraT., c. 247, §2360f. For a discussion of the New York 
practice, see 10 BENCH AND Bar (N. S.), 529. In England the alleged paramour 
may intervene by leave of the court. See GiBsoN AND WELDON, PROBATE AND 
Divorce, 9 ed., 294. For a general discussion of intervention in England, see 104 
L. T. 196. As to Canadian law, see Evans, LAw AND PRACTICE oF DiIvoRCcE IN 
CANADA, 524 et seq. 

Although the statute allowing intervention requires that the corespondent be 
made a party, it is unnecessary to join him when his identity cannot be ascer- 
tained. McLarren v. McLarren, 45 App. D. C. 237 (1916). 

18 “Sec. rr. Anyone charged as a particeps criminis shall be made a party 
upon his or her application to the court, subject to such terms and conditions as 
the court may prescribe.” 

19 Delaware, New Jersey, and Wisconsin. See citations of the statutes in 
note 17, supra. 

20 See, e.g., 1922 Rem. Comp. Wasu. Srat., § 989; 1920 Wyo. Comp. Srar., 

§ 5000. 
21 England v. England, 223 Ill. App. 549 (1922); Bennett v. Bennett, 15 Okla. 
286, 81 Pac. 632 (1905); Weaver v. Manley, 46 Tex. Civ. App. 133, tor S. W. 
848 (1907); Gibson v. Gibson, 46 Wis. 449, 1 N. W. 147 (1879). Cf. Stearns v. 
Stearns, 10 Vt. 540 (1838). 

22 See Weaver v. Manley, 46 Tex. Civ. App. at 133, 101 S. W. at 840. 
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RECENT CASES 


Actions — CoNSOLIDATION OF SuITs IN Equity. — The complainant joined 
with its grantors in a proceeding against several defendants in the nature 
of a bill to remove a cloud on title. While this litigation was pending, the 
complainant bought up outstanding titles on which the defendants had relied, 
and filed a new bill against the defendant in the former suit, who was the 
real party in interest. It alleged that the same boundary was in dispute and 
that all evidence in one case would be applicable in the other. Over the 
defendant’s objections, the chancellor granted the complainants’ motion for 
consolidation of the two suits. Proof in one was read in the other and a 
single opinion was filed. From a decree in favor of the complainants, the 
defendant appealed. Held, that the court of equity has no power to order 
consolidation of suits in invitum. Judgment reversed. Bouldin v. Taylor, 
275 S. W. 340 (Tenn.). 

The opinion exhaustively reviews pertinent authorities. The frequent 
statement that consolidation with or without consent of the parties rests in 
the discretion of the chancellor is shown to be commonly a dictum, founded 
on dicta. See Burnham v. Dalling, 16 N. J. Eq. 310, 312; Smith v. Smith, 
22 Colo. 480, 490, 46 Pac. 128, 132. And see FLETCHER, Equity PLEADING 
AND Practice, § 455; 1 DANIELL, CHANCERY PLEADING AND PRACTICE, 6 Am. 
ed., 797, note 3. A few square holdings support the proposition. Patterson 
v. Eakin, 87 Va. 49, 12 S. E. 144; Cox Shoe Co. v. Adams, 105 Ia. 402, 75 
N. W. 316. On the other hand, power to consolidate has been doubted. 
Claiborne v. Gross, 7 Leigh (Va.) 331; Forman v. Blake, 7 Price, 654. And 
it has been flatly denied in the jurisdiction in question. Knight v. Ogden, 
3 Tenn. Ch. 409. See Ogburn v. Dunlap, 9 Lea (Tenn.) 162, 165. But 
such a result, based on antiquated authorities, seems unfortunately reaction- 


ary. If consolidation of suits will fairly subserve the convenience of the 
trial, objection by one of the parties ought not to be a bar. Principles 
governing joinder and consolidation of actions at law offer an obvious 
analogy. See Knight v. Ogden, supra, at 413. Of course the result con- 
tended for is often reached under particular procedural statutes. Toledo, 
St. L. & K. C. R. R. v. Continental Trust Co., 95 Fed. 497 (6th Circ.), 
under 3 Stat. 21, 1916 U. S. Comp. Sr., § 1547. 


AssoctaTIONSs — RELIcIous SocreTIEs—INQuIRY INTO ECCLESIASTICAL 
DoctTRINES AND LAws TO DETERMINE ENFORCEMENT OF TRUSTS. — Relying 
on his appointment as Archbishop by the Synod (Sobor) of 1923 of the 
Russian Orthodox Greek Catholic Church, the plaintiff sought to exclude 
from the Cathedral of St. Nicholas the defendant, whose claim to authority 
as “ruling bishop” was based on an alleged appointment by the purported 
Patriarch. The defendant by counter-claim asked for an injunction restrain- 
ing the plaintiff from interfering with him in the exercise of his ecclesiastical 
office. On the ground, among others, that the Synod of 1923 was both irregu- 
lar and schismatic, the lower court granted the relief demanded by the de- 
fendant. (N. Y. Sup. Ct., reported in N. Y. L. J., Dec. 31, 1924.) The 
plaintiff appealed. Held, that since the defendant’s credentials were formally 
defective under undisputed church law; since the Synod of 1923 was at least 
de facto valid; and since to set aside its acts on the theory that the doctrinal 
necessities of the Russian Church so required “ would put a civil tribunal of 
New York in ascendancy over the ecclesiastical authority in the decision 
of a purely ecclesiastical question,” the plaintiff, not the defendant, was 
entitled to the injunction sought. Judgment reversed. Kedrovsky v. 
Rojdesvensky, (App. Div.), reported in N. Y. L. J., Feb. 18, 1926. 

For a discussion of the principles involved, see Notes, supra, p. 1079. 
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BANKRUPTCY — PARTNERSHIP — JOINING SILENT PARTNER More THAN 
Four Montus Arter Act oF BANKRUPTCY.—In July, 1922, E. M. Fuller 
and W. F. McGee were adjudged involuntary bankrupts individually and 
as co-partners under the firm name of E. M. Fuller & Co. After extensive 
investigations, it was discovered, as alleged, that C. A. Stoneham was a 
silent partner in the firm. As a result, in April, 1924, three of the creditors 
filed a petition asking that the adjudication of bankruptcy be amended so 
as to include his name. An order was made denying this petition and the 
creditors filed a petition to revise. Held, that a silent partner is not bound 
by an adjudication of the firm in a proceeding in which he was not named. 

Order affirmed. Jn re Fuller, 9 F. (2d) 557 (2nd Circ.). 

In the same proceeding the same creditors, in November, 1924, filed a 
petition asking only to amend the original petition for an adjudication of 
bankruptcy so as to join Stoneham munc pro tunc as a party and alleged 
bankrupt. An order was made granting this petition and Stoneham filed 
a petition to revise. Held, that when the creditors are not guilty of laches, 
a silent partner may be joined munc pro tunc as an alleged bankrupt even 
after four months from the act of bankruptcy. Order affirmed. Jn re Fuller, 
9 F. (2d) 553 (2nd Circ.). 

The Bankruptcy Act provides that a partnership may be adjudicated 
bankrupt. 30 STAT. 544, 547, 1916 U. S. Comp. Stat., § 9589. It was at 
first thought that under this provision a partnership could be adjudicated 
bankrupt without any reference to the separate estates of the partners. Jn 
re Bertenshaw, 157 Fed. 363 (8th Circ.). See C. M. Hough, “Some New 
Aspects of Partnership Bankruptcy,” 8 Cot. L. REv. 599. But this entity 
conception has not been accepted for all situations in partnership bank- 
ruptcy. It is now well established, for example, that a partnership is not 
insolvent within the meaning of the Bankruptcy Act unless the firm assets 
plus the separate assets of all its members in excess of their separate debts, 
are insufficient to pay the partnership debts. Vaccaro v. Security Bank, 
103 Fed. 436 (6th Circ.); Baker v. Bates-Street Shirt Co., 6 F. (2d) 854 
(1st Circ.). See Francis v. McNeal, 186 Fed. 481, 484 (3rd Circ.). It 
has even been urged that a partnership cannot be adjudicated bankrupt 
unless all the partners are also so adjudicated. Jn re Forbes, 128 Fed. 137 
(D. Mass.). Cf. Bear v. Liberty Nat. Bank, 265 U. S. 365. See Francis 
v. McNeal, 228 U. S. 695, 701. The weight of authority, however, is to the 
contrary. Jn re Stein, 127 Fed. 547 (7th Circ.); Dickas v. Barnes, 140 
Fed. 849 (6th Circ.); Armstrong v. Fisher, 224 Fed. 97 (8th Circ.); Fort 
Pitt Coal & Coke Co. v. Diser, 239 Fed. 443 (6th Circ.). But see J. D. 
Brannan, “The Separate Estate of Non-Bankrupt Partners under the 
National Bankruptcy Act,” 20 Harv. L. Rev. 588. Even if the rule as to 
insolvency is alone accepted, however, a finding that the partnership of A 
and B is insolvent cannot be converted into a finding that the partnership 
of A, B and C is insolvent. Cf. In re Samuels, 215 Fed. 845. The decision 
in the first case, therefore, seems sound. The second decision, too, is well 
conceived. So far as'the firm and people dealing with the firm are con- 
cerned, the policy of the four months limitation has been satisfied by the 
inauguration of the original proceeding. Since, as alleged, Stoneham had 
notice of the proceedings and intentionally concealed his connection with 
the firm, he cannot be heard to object to being made a party in order that 
the issue of the firm insolvency may be concluded and his assets reached. 
His separate estate will then clearly be liable for the firm debts. See 
J. D. Brannan, supra, 20 Harv. L. Rev. 588. See cases in 5 L. R. A. 
(nN. s.) 654. But by the weight of authority, it would continue to be so 
liable even after a discharge of the partnership. See 37 Harv. L. Rev. 614. 
The amendment should not, however, authorize an adjudication of Stoneham 
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individually. By the very terms of the Bankruptcy Act, a concealed act of 
bankruptcy is not ground for an involuntary petition after the expiration 
of four months. See 30 Stat. 544, 546, 1916 U. S. Comp. Srar., § 9587. 
Furthermore, bona fide transferees from Stoneham between tunc and nunc 
ought to be protected. 


BILLS AND Notes — DEFENSES: FRAUD— FRAUD WITHOUT DAMAGES AS 
DerreNsE. — The defendant, who was indebted to the plaintiff, was fraudu- 
lently induced by the latter to give him a promissory note for the amount 
of the indebtedness. In an action on the note at maturity the defendant set 
up the fraud as a defense. Verdict was directed for him, and judgment 
entered thereon. The plaintiff appealed. Held, that no damage was shown, 
and that fraud without damage is no defense. Judgment reversed. Rawleigh 
v. Cook, 205 N. W. 57 (Ia.). 

As between the original parties to a note, fraud in the procurement thereof 
is ordinarily a defense. And yet in several instances on facts similar to 
those in the principal case the defense has not been sustained. Farmers’ & 
Merchants’ Bank v. Richards, 6 Cal. Unrep. 19, 53 Pac. 439; Bowen v. 
Waxelbaum, 2 Ga. App. 521, 58 S. E. 784. The general rule is that fraud 
without injury is not actionable. Ming v. Woolfolk, 116 U. S. 599. But 
this applies only to those cases where the defrauded party is seeking to 
recover damages, and not to cases in which the fraud is relied upon as a 
defense to the enforcement of an executory contract. In such cases courts 
have held that the defrauded party need not show actual damage as a 
result of the fraud in order to justify a rescission. MacLaren v. Cochran, 
44 Minn. 255, 46 N. W. 408. Cf. Valton v. Assurance Co., 20 N. Y. 32: 
In an action on a promissory note the burden is on the defendant to show 
a want of consideration. Jn re Royer, 217 Pa. St. 626, 66 Atl. 854. This 
would seem to be sufficient damage to give the defrauded party a defense. 
Of course the plaintiff would still have his right of action on the original 
indebtedness, and in most instances the final result would be the same. 
The case may perhaps be supported therefore on the ground of avoiding 
multiplicity of action. 


CoNSTITUTIONAL Law— DveE Process or Law: TAXATION — TAXABILITY 
or Girts CONCLUSIVELY PRESUMED TO BE IN CONTEMPLATION OF DEATH. 
—A Wisconsin statute provides that all gifts made in contemplation of 
death are subject to an inheritance tax and that gifts made within six 
years of death are conclusively presumed to be made in contemplation 
thereof. (1919 Wis. Star., c. 64 ff, § 1087 (1).) The state of Wisconsin 
and county of Milwaukee brought proceedings under this statute to collect 
a tax on the estate of S. The trial court found that none of the gifts 
made by S were in fact in contemplation of death, but concluded that they 
were nevertheless subject to tax. On appeal by the executors and children, 
this conclusion was affirmed by the Wisconsin Supreme Court. Thereupon 
the case was taken to the United States Supreme Court on writ of error. 
Held, that the statute enacts an arbitrary classification violative of the 
Fourteenth Amendment. Judgment reversed. Schlesinger v. Wisconsin, 46 
Sup. Ct. Rep. 260. 

Gifts made in contemplation of death—i.e., when the expectation of 
death in the immediate or reasonably close future is the moving cause — 
may admittedly be subjected to an inheritance tax. Schwab v. Doyle, 269 
Fed. 321 (6th Circ.). See 35 Harv. L. Rev. 346. But the statute in the 
principal case, although worded in the form of a conclusive presumption, 
imposes a tax on all gifts made within six years of death whether or not 
such gifts were actually in contemplation thereof. Obviously in the ordi- 
nary case it is difficult to prove that the gifts were in fact made in con- 
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templation of death. And difficulties of proof have been held sufficient to 
sustain similar statutes, e.g., the Carmack Amendment which imposes lia- 
bility on the first carrier whether or not the one at fault. 34 Stat. 584, 
595, 1916 U. S. Comp. Start., § 8604. Atlantic Coast Line v. Riverside Mills, 
219 U. S. 186. The same reasoning has been applied to justify other doubt- 
ful impositions of liability. Silz v. Hesterberg, 211 U. S. 31. In the last 
analysis the reasonableness of the classification depends on a question of 
judgment. Since the legislature has determined that, as a class, gifts within 
six years of death interfere with the collection of the inheritance tax, such 
determination should stand, as the dissenting opinion points out, unless 
manifestly arbitrary. Cf. Purity Extract Co. v. Lynch, 226 U.S. 192. See 
Stafford v. Wallace, 258 U. S. 495, 521. 


CONSTITUTIONAL LAW—CXIGINAL JURISDICTION OF SUPREME CouRT— 
AcTUAL CONTROVERSY SUBJECT OF JUDICIAL COGNIZANCE. — The State of 
New Jersey brought a suit in the Supreme Court of the United States against 
the Attorney General and the members of the Federal Power Commission to 
restrain them from enforcing the Federal Water Power Act (41 STAT. 1063, 
c. 285, 1923 U. S. Comp. Stat. Supp., § 99924s.), in its application to New 
Jersey. The Act imposes certain restrictions upon the improvement and 
use of navigable waters for purposes of navigation and development of water 
power, requires such operations to be conducted under licenses to be issued 
by the Federal Commission, and imposes certain other regulations. The 
plaintiff’s bill alleged that it was the intention of the state to make use of 
certain waters for power development, that the state contemplated utilizing 
certain opportunities for water development either through a state agency 
or by private enterprise with a resulting profit to the state treasury, and 
that the Act would interfere with these plans. The injunction was sought 
on the ground that the regulations made by the Act were beyond the power 
of Congress and infringed upon the reserved rights of the state. A motion 
was made to dismiss the bill for want of jurisdiction. Held, that the suit 
does not present an actual controversy but seeks merely a judicial declara- 
tion of unconstitutionality and, therefore, is not a “case” over which the 
Court has jurisdiction. Bill dismissed. New Jersey v. Sargent, 46 Sup. 
Ct. Rep. 122. 

For a discussion of the principles involved, see Notes, supra, p. 1084. 


CORPORATIONS — REORGANIZATION — EFFECT OF BARRING ORDER BY RE- 
CEIVERSHIP CourT.— The plaintiff sued the defendant railroad in New 
Hampshire to recover damages for personal injuries sustained while the 
railroad had been in the hands of a receiver. The Massachusetts Federal 
District Court, in returning the property to the defendant without a judicial 
sale, had ordered that it assume all obligations of the receiver, and that 
claimants should present their claims within two months or be “ barred from 
prosecuting them in these proceedings.” The plaintiff brought this action 
after the barring order period had expired. From an order allowing the 
plaintiff to amend his pleadings to allege negligence of the receiver for 
which the defendant was liable, the defendant excepts. Held, that the order 
of the receivership court did not apply to claims which had not been pre- 
sented in the receivership proceedings. Order affirmed. Le Brun v. Boston 
& Maine R. R., 131 Atl. 441 (N. H.). 

For a discussion of the principles involved, see Notes, supra, p. 1076. 


Damaces — CoNnTRACTS — MENTAL SUFFERING AS RESULT OF FAILURE TO 
Honor Cuecxs.— The defendant bank contracted to honor checks drawn 
upon it by the plaintiff, who was about to start on an extended trip and 
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wished to be assured of a source of funds. The bank, acting with no intent 
to injure the plaintiff, but overlooking the agreement, refused to honor his 
checks. In an action for breach of contract, the jury awarded damages of 
$700 for the loss of expenses and $1,000 for humiliation and mental suffer- 
ing. The trial court set aside the verdict as to the latter item. The plaintiff 
appealed. Held, that the jury’s verdict is proper. Judgment reversed. 
Westesen v. Olathe State Bank, 240 Pac. 689 (Colo.). 

In tort actions for unintentional injuries, damages for mental anguish as 
distinguished from pain and suffering have generally been denied. Sullivan 
v. Old Colony St. Ry., 197 Mass. 572, 83 N. E. 1og1. And it has even been 
held error to allow the jury to consider pain and suffering as a separate item 
of damages. Goodhart v. Pennsylvania R. R., 177 Pa. St. 1, 35 Atl. ror. 
The courts are loath to allow recovery for injuries of such an intangible 
sort. In contract actions there is the added difficulty of uncertainty which 
has been stressed in such cases. Thus, such an element of damages has 
been repudiated where the contract was to pay money. Smith v. Sanborn 
State Bank, 147 Ia. 640, 126 N. W. 779. See 3 WILLIsToN, CoNnTRACTS, 
§ 1340. On the other hand it has been allowed in at least one case against 
a common carrier. Lancaster v. Mebane, 247 S. W. 926 (Tex. Civ. App.). 
But cf. Beaulieu v. Great Northern Ry., 103 Minn. 47, 114 N. W. 353. 
Even adopting a liberal attitude, however, the principal case seems to go 
too far. 


Divorce — PROCEEDINGS AND RELIEF — INTERVENTION OF ALLEGED Co- 
RESPONDENT IN Divorce Suit.—A husband sued for divorce, charging his 
wife with adultery, and naming the alleged corespondent. The corespondent 
filed a petition for leave to appear as amicus curiae, but this was denied. 
The petition for divorce was also refused. Upon the husband’s appeal to 
the intermediate court, the petition for divorce was granted partially on the 
wife’s admissions of acts of adultery with the corespondent. The latter 
thereupon sued out a writ of error, which the wife joined with the husband 
in contesting. Held, that in the absence of a statute permitting him to 
intervene, a corespondent is not a proper party to divorce proceedings. Writ 
of error dismissed. Leland v. Leland, 150 N. E. 270 (lIll.). 

For a discussion of the principles involved, see NoTEs, supra, p. 1090. 


Equity — EXERCISE OF JURISDICTION: DISCRETION — BALANCE OF CON- 
VENIENCE AS A DEFENSE TO CONTINUING TRESPASS. — In 1909 the defendant 
erected a building larger than his lot, which encroached nine inches on the 
plaintiff's premises. In 1919 the latter started to build and discovered the 
encroachment for the first time. He then secured a mandatory injunction 
from the lower court directing the defendant to remove the building from 
his land. The defendant appealed. Held, that the plaintiff has a clear 
legal right to have the building removed, particularly since the defendant 
must be taken to have known that his building would encroach. Judgment 
affirmed. Barker v. Houissiere-Latreille Oil Co., 106 So. 672 (La.). 

Equity has jurisdiction to restrain a continuing trespass, because of the 
danger of multiplicity and the inadequacy of the legal remedy. Goodson v. 
Richardson, L. R. 9 Ch. App. 221; Delaware, L. & W. R. R. v. Breckenridge, 
57 N. J. Eq. 154, 41 Atl. 966. Some courts, however, have refused to take 
jurisdiction and have remitted the plaintiff to law when the relief sought 
would work a hardship on the defendant disproportionate to the gain to the 
plaintiff. Richard’s Appeal, 57 Pa. St. 105. The basis of this “balance of 
convenience ” doctrine is the somewhat archaic notion that an injunction is a 
matter of grace rather than right. See Richard’s Appeal, supra. This is 
buttressed by the argument that unless the strong arm of the chancellor is 
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stayed, the plaintiff may make an unconscionable profit out of the defendant 
through the machinery of equity. Edwards v. Allouez Mining Company, 38 
Mich. 46. See 28 Harv. L. REv. 209. Some cases recognize the doctrine 
only where there is a public interest on the side of the defendant. McCann 
v. Chasm Power Co., 211 N. Y. 301, 105 N. E. 416. Other jurisdictions have 
disapproved it in its entirety. Hennessy v. Carmony, 50 N. J. Eq. 616, 25 
Atl. 374. And even in the jurisdiction where it first found acceptance, it is 
not consistently applied. See Pennsylvania Lead Co.’s Appeal, 96 Pa. St. 116, 
124; Evans v. Fertilizing Co., Ltd., 160 Pa. 209, 220, 28 Atl. 702, 707; Sul- 
livan v. Jones & Laughlin Steel Co., 208 Pa. St. 540, 554, 57 Atl. 1065, 1071. 
But cf. Sullivan v. Jones & Laughlin Steel Co., 222 Pa. St. 72, 70 Atl. 775. 
Clearly the doctrine is unsound. The exercise of equitable jurisdiction in 
such cases is simply the logical result of a system of private property. 
And considerations of public interest warranting the application of eminent 
domain or analogous principles are more appropriate for the legislative than 
the judicial forum. Some flexibility in the application of a general rule may 
properly lead to a denial of equitable relief where the injury to the plaintiff 
is de minimis. Behrens v. Richards, [1905] 2 Ch. 614. But in the instant 
case, the defendant, who built in apparently careless disregard of the plain- 
tiff’s rights and substantially injured him in his own building operations, 
has no standing to complain when equity compels specific reparation. 


EvIDENCE — ILLEGAL SEIZURE AS GROUND oF ExcLusIon.— The defend- 
ant, in view of a police officer, put two bottles on the ground, in what was 
apparently a public place. The bottles were dark colored and consequently 
the nature of their contents could not be ascertained on external inspection. 
The officer picked them up and arrested the defendant, charging him with 
being in possession of liquor. It was later found that the bottles did in 
fact contain intoxicating liquor. Evidence as to the contents was offered at 
the defendant’s trial and the defendant’s motion to suppress it was denied. 
He appealed from a verdict of guilty and judgment thereon. Held, that 
the evidence was obtained by illegal seizure and was therefore improperly 
admitted. Judgment reversed. Testolin v. State, 205 N. W. 825 (Wis.). 

Evidence may properly be seized when making an authorized arrest. 
Getchell v. Page, 103 Me. 387, 69 Atl. 624. Cf. People v. Beach, 49 Colo. 
516, 113 Pac. 513. A Wisconsin statute gives an officer authority to arrest 
without a warrant any person committing a crime in his presence. 1923 
Wis. Srat., § 62.09 (13). But it has been held inapplicable when only 
search or seizure not otherwise authorized enabled the officer to know that 
a crime was being committed. Allen v. State, 183 Wis. 323, 197 N. W. 808. 
The exclusion of evidence obtained by illegal search and seizure has been 
sharply criticized. See 4 Wicmore, EviweNce, 2 ed., § 2184. Wisconsin, 
however, seems committed to that holding. State v. Warfield, 184 Wis. 
56, 198 N. W. 854. But the principle of exclusion because of illegal seizure 
has generally been limited to cases where property was illegally taken from 
the person or dwelling of the defendant. Tsuie Shee v. Backus, 243 Fed. 
551 (oth Circ.). Cf. Moy Wing Sun v. Prentis, 234 Fed. 24 (7th Circ.). 
The court purports to base its decision on the Wisconsin Constitution, 
which contains the usual assurance of protection from illegal search and 
seizure of “persons, houses, papers, and effects.’’ It is difficult to see any 
violation of that provision in the taking from a public place of abandoned 
bottles, especially when the defendant disclaimed any connection with the 
goods thus taken. 


GARNISHMENT— JUDGMENT Dest Not LIaBLE TO GARNISHMENT IN 
ANOTHER CourtT.—A, as the agent.of the plaintiff, obtained a judgment 
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against B in Turner county. B, believing that he had a cause of action 
against A arising from other grounds connected with the action brought by 
A, assigned this to X, who sued A in Lymen county and sought to garnish 
the judgment debt. In the meantime A had assigned his right on the 
judgment debt to the plaintiff, who now seeks a writ of prohibition against 
the judges of the circuit court of Lymen county to prevent the garnishment. 
Held, that since an order of garnishment would unduly prejudice the 
garnishee, the writ of prohibition should be granted. Writ granted. McNish 
v. Burch, 207 N. W. 95 (S. D.). 

Under most statutes it is held that a judgment debt is a proper subject 
matter of garnishment. However it is generally held that a court of one 
state will not garnish a judgment debt rendered by a court of another state. 
Wabash R. R. v. Tourville, 179 U. S. 322; Boyle v. Musser-Sauntry Land 
Co., 88 Minn. 456, 93 N. W. 520. Contra, Allen v. Watt, 79 Ill. 284. This 
is based primarily upon the reluctance of courts in any way to interfere with 
the judicial proceedings of another state. See Shinn v. Zimmerman, 23 
N. J. L. 150, 153. When the garnishment proceedings are instituted in the 
same state but in a county other than that which rendered the judgment 
which is sought to be attached, the same result should be reached. Other- 
wise an undue burden is placed upon the garnishee because, since the 
garnishment proceedings would not protect him from attachment under 
the judgment and since such an attachment would be no defense to the 
garnishment, he might be forced to pay twice or, as an alternative, to 
institute at his own expense a suit in equity to enjoin one proceeding or 
the other. The instant case and probably the weight of authority reach 
this result. Scott v. Rohman, 43 Neb. 618, 62 N. W. 46; Hamill v. Peck, 
11 Colo. App. 1, 52 Pac. 216. Contra, Hardwick v. Harris, 22 N. M. 394, 
163 Pac. 253. Where, however, the garnishment proceedings are brought 
in the same court which rendered the judgment, the foregoing objection 
is not present because the court, having control over its own judgments, 
can issue a stay of execution and thus protect the garnishee. See 12 Harv. 
L. Rev. 63. The fact that, by means of the assignments made in the instant 
case, the judgment debtor would in effect be garnishing the debt owed by 
him to the creditor would not, it seems, be sufficient in itself to prevent the 
garnishment. Cf. Harriman v. Richardson, 273 Fed. 752 (App. D. C.); 
Pasquinelli v. Southern Macaroni Mfg. Co., 272 Pa. St. 468, 116 Atl. 248. 
Contra, Varry v. Barnes, 154 Minn. 252, 191 N. W. 589. See 35 Harv. L. 
REV. 341. 


INJUNCTIONS — EFFect oF APPEAL AS SUSPENDING INTERLOCUTORY IN- 
JUNCTION. —In a divorce proceeding instituted by his wife, the petitioner 
was restrained by an interlocutory injunction “from entering into or living 
in” the dwelling house which he was occupying with his wife. The petitioner 
appealed and filed a stay bond. Having continued in occupation of the house, 
he was adjudged guilty of contempt by the trial court, and, sentence of im- 
prisonment having been pronounced, he applied for a writ of habeas corpus. 
Held, that the injunction was mandatory in substance and was, therefore, sus- 
veal). by the appeal. Writ granted. Ex parte O’Comnell, 242 Pac. 741 

Cal.). 

The cases involving the ‘suspension of interlocutory injunctions by ap- 
peal are numerous. See 2 HicH, INJUNCTIONS, 4 ed., § 1698; 1 L. R. A. 
(N.s.) 555; 38 L. R. A. (N.s.) 436. Accepting the view that a prohibitory 
injunction is not suspended by appeal, the court in the principal case prop- 
erly held that for this purpose the distinction should be based on the effect 
rather than the form of the injunction. An injunction prohibiting a defend- 
ant from leaving his premises in a state of disrepair is as mandatory as one 





RECENT CASES IIOI 


ordering him to make repairs. See CHAFEE, CASES ON EQUITABLE RELIEF 
AGAINST Torts, 208, note. But it is submitted that the suspension on appeal 
of even mandatory injunctions may under some circumstances be inadvisable. 
An interlocutory mandatory injunction is sometimes necessary in order to 
prevent absolutely irreparable injury. London & N. W. Ry. v. Lancashire 
& Yorkshire Ry., L. R. 4 Eq. 174; Whiteman v. Fuel-Gas Co., 139 Pa. 
St. 492, 20 Atl. 1062. In such cases the continuance of the injunction pend- 
ing an appeal is imperative. See Toledo etc. Ry. v. Penn. Co., 54 Fed. 
730, 741 (C. C. N. D. Ohio W. D.). It would seem a safer practice, there- 
fore, to require the appellant in every case to secure a supersedeas from 
the lower or upper court to be granted in the court’s discretion. See cases 
collected in 38 L. R. A. (N. 8.) 440. 


INSURANCE — RECOVERY OF DUES AND ASSESSMENTS Pap IN IGNORANCE 
oF INELIGIBILITY OF BENEFICIARY.— Upon the death of his wife, whom he 
had designated as beneficiary of a mutual benefit life insurance policy, the 
insured named in her place the plaintiff, who was ineligible under a statute. 
The insured could at any time have obtained another certificate designating 
an eligible beneficiary. Upon the death of the insured, the plaintiff brought 
actions to recover, as named beneficiary, the face of the policy or, as executor 
of the insured, the dues and assessments paid from the time the ineligible 
beneficiary was designated, relying in regard to the latter point on the 
ground of total failure of consideration. From a judgment for the defend- 
ant in both actions, the plaintiff appealed. Held, that the plaintiff cannot 
recover as beneficiary because disqualified by statute, and cannot recover as 
executor of the insured because the retention of membership with right to 
substitute an eligible beneficiary was a subsisting and valuable right for 
which the insured had paid the dues and assessments. Judgments affirmed. 
Mather v. Boston & Maine R. R. Relief Ass’n, 149 N. E. 617 (Mass.). 

If the undertaking of the association was conditional upon the designation 
of an eligible beneficiary, and if the insured in making payments can be said 
to have assumed the risk of non-performance in case such a beneficiary was 
not named, it would seem that the payments could not be recovered upon 
the ground either of mistake or of failure of consideration. If the contract 
cannot fairly be so construed, it seems clear that the payments in question 
were made under essential error. And the fact that the mistake was prob- 
ably one of law ought not to be a bar to quasi-contractual relief. Northrop’s 
Ex’rs v. Graves, 19 Conn. 548; Mansfield v. Lynch, 59 Conn. 320, 22 Atl. 
313. Cf. McMurtry v. Kentucky Cent. R. R., 84 Ky. 462, 1 S. W. 815. 
See Woopwarp, Quasi-Contracts, § 36. But the great weight of authority 
is to the contrary. Coburn v. Neal, 94 Me. 541, 48 Atl. 178; Bilbie v. 
Lumley, 2 East, 469. See Woopwarp, op. cit., §35. And the theory of 
failure of consideration will not support recovery if the contract is regarded 
as entire, the risk having once attached when the wife of the insured was 
beneficiary. Crouch v. Southern Surety Co., 131 Tenn. 260, 174 S. W. 
1116; Tyrie v. Fletcher, 2 Cowp. 666. It does not, however, seem neces- 
sary thus to construe the contract despite the fact that the annual premium 
is probably not the exact equivalent of the current risk. If the contract is 
divisible, it would seem that the payments made while the association was 
under no risk should be recoverable on the theory of failure of consider- 
ation unless such recovery may be had only where the circumstances causing 
the failure of consideration arose subsequently to the payment. Cf. Lover- 
ing v. Insurance Co., 12 Pick. (Mass.) 348, Stevenson v. Snow, 3 Burr. 
1237. See Waters v. Allen, 5 Hill (N. Y.) 421, 425. As the court sug- 
gests, the right to effect valid insurance by changing the beneficiary of the 
existing policy instead of taking out a new one presumably at a higher 
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premium rate, is probably of value. But there would still be partial failure 
of consideration and the amount recoverable would seem capable of deter- 
mination. 


LANDLORD AND TENANT — RENT— LIABILITY FOR RENT AFTER BREACH 
oF COVENANT BY LANDLORD.— The owner of an apartment house leased an 
apartment to the defendant for one year, the landlord covenanting to heat 
the apartment in the winter. The defendant covenanted to pay rent. Be- 
cause of the failure of the landlord to furnish heat, the apartment was un- 
tenantable on cold days and this condition continuing after the defendant had 
given notice, the latter vacated’ Meanwhile the owner had assigned his 
rights under the lease to the plaintiff who brought action to recover the 
rent for the remainder of the term. From a directed verdict for the de- 
fendant and judgment thereon, the plaintiff appealed. Held, that the cove- 
nant to pay rent and the covenant to heat the apartment are mutual and 
dependent and that the verdict was therefore justified. Judgment affirmed. 
Higgins v. Whiting, 131 Atl. 879 (N. J.). 

Since leases are regarded primarily as conveyances and since the law of 
real property grew up before the doctrine of mutually dependent promises 
was developed, covenants in leases are generally considered mutually inde- 
pendent unless in terms conditional. 2 WILLIston, ContRacts, § 890. How- 
ever, many cases, usually on the theory of constructive eviction, hold that 
the tenant’s liability. for rent is suspended where he abandons premises 
rendered untenantable by reason of the landlord’s breach of covenant. Bass 
v. Rollins, 63 Minn. 226, 65 N. W. 348; McSorley v. Allen, 36 Pa. Super. 
Ct. 271; Harper v. McMahon, 167 Wis. 388, 167 N. W. 431. See Conroy 
v. Toomay, 234 Mass. 384, 387, 125 N. E. 568, 569. These decisions im- 
pliedly recognize the dependency of the covenants in a lease, for, in the 
absence of a statute, even destruction of a building on the leased premises 
not resulting from breach of covenant or fault of the lessor, provides no 
defense. Roberts v. Lynn Ice Co., 187 Mass. 402, 73 N. E. 523; Bussman 
v. Ganster, 72 Pa. St. 285. It seems preferable expressly to acknowledge, 
as in the principal case, that covenants in a lease may be dependent. (Cf. 
University Club of Chicago v. Deakin, 265 Ill. 257, 106 N. E. 790. Though 
in acquiring an estate in the land the tenant has received part of the con- 
sideration, it is submitted that as in other contracts, if the lessor’s default is 
material, the tenant should be entitled to rescind upon tender of what he 
has received. Cf. Bamberger v. Burrows, 145 Ia. 441, 124 N. W. 333. See 
Polhemus v. Heiman, 45 Cal. 573, 577. On the other hand, the premises 
having been abandoned by the tenant, the landlord may, by mere entry into 
possession, bring about a surrender by operation of law, and thus recover 
the remainder of the term. McCann v. Bass, 117 Me. 548, 105 Atl. 130; 
Talbot v. Whipple, 14 All. (Mass.) 177; Boyd v. Gore, 143 Wis. 531, 128 
N. W. 68. It is difficult to reconcile the doctrine of dependency with the 
rule that, if for some reason a lease is terminated, the lessor does not forfeit 
rent already due though it is a payment in advance. Hunter v. Reiley, 43 
N. J. L. 480. But some of the decisions seem to indicate that such a rule 
does not apply to cases of “constructive eviction.” Bass v. Rollins, supra; 
Sloss v. Brockman, 171 Ill. App. 465. 


SURETYSHIP — LIABILITY OF ONE AGREEING TO INDEMNIFY SURETY. — 
The plaintiff sued to recover the amount paid by him as surety on a promis- 
sory note to a bank. The complaint alleged that the principal debtor had 
induced the plaintiff to become a co-maker of the note; that at the same 
time the debtor, with the defendant and others as co-making sureties, had 
executed a second note payable to the plaintiff on May 31, two days before 
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the maturity of the first note; and that after having been renewed several 
times by the bank the first note was ultimately paid by the plaintiff. To 
this complaint the defendant demurred and obtained judgment in the lower 
court on the ground that he was secondarily liable on the note to the bank 
and hence was discharged by the extension of time. The plaintiff appealed. 
Held, that since the defendant only undertook to indemnify the plaintiff, he 
is not liable on the first note and is unaffected by the indulgence given to 
the principal debtor. Judgment reversed. Watanabe v. Ota, 242 Pac. 379 
Wash. ). 

: As evidenced by the principal case, secondary triangles of suretyship are 
often disregarded or overlooked. The court may be correct in its finding 
that the bank had no direct rights against the defendant. But cf. Moorhead 
v. Citizens’ Deposit Bank, 130 Ky. 414, 113 S. W. 501, annotated in 23 L. R. 
A. (N.S.) 141. Nevertheless, on the second note the plaintiff occupied the 
position of creditor, holding the express promises of the principal debtor 
and the defendant, his surety. These three were parties to a secondary 
triangle of suretyship. But see Fidelity & Casualty Co. v. Lawlor, 64 Minn. 
144, 66 N. W. 143. If in fact the plaintiff concurred in the renewals of the 
first note, he must be taken to have given indulgence to the principal debtor 
on the second note, and the defendant is discharged by the ordinary rule as to 
extension of time to a principal debtor. If the renewals were made without 
the plaintiff's consent, he himself was released and any payment he there- 
after made would be voluntary and would not be loss proximately caused by 
the suretyship. In either case judgment should be given for the defendant. 
On theory, a similar triangle exists even in a case where the principal does 
not join in the indemnity undertaking. See 1 BRANDT, SuRETYSHIP & 
GuARANTY, 2 ed., §§ 70, 72; 1 WriLtiston, Contracts, § 482. In such a 
case, however, numerous courts have held that for the purpose of the statute 
of frauds the “ indemnitor’s” promise is not one to answer for the “ debt, 
default, or miscarriage” of another. McCormick v. Boylan, 83 Conn. 686, 
78 Atl. 375; Ressetter v. Waterman, 151 Ill. 169, 37 N. E. 875, and 
cases collected in 1 A. L. R. 381. Contra, May v. Williamson, 61 Miss. 
125; Bissig v. Britton, 59 Mo. 204. See Homer F. Carey, “ Guaranties 
and the Statute of Frauds,” 2 Wis. L. Rev. 193, 221. In view of these 
decisions it is doubtful whether the courts would recognize the indemnitor 
as a surety and allow him the benefit of suretyship defenses. If not, he 
would be left to the less liberal defenses available to an insurer. See 24 
Harv. L. Rev. 568, 569; 25 ibid. 665. The result of the principal case may 
perhaps be justified under Sections 119 and 120 of the Negotiable Instru- 
ments Law which have been construed in some states, including Washington, 
to abregate ordinary suretyship defenses in the case of those who appear 
primarily liable on negotiable instruments. Cowan v. Ramsey, 15 Ariz. 533, 
140 Pac. 501, discussed in 28 Harv. L. Rev. 102; Vanderford v. Farmer’s 
etc. Bank, 1o5 Md. 164, 66 Atl. 47, annotated in 10 L. R. A. (N. S.) 129; 
Bradley Engineering, etc. Co. v. Heyburn, 56 Wash. 628, 106 Pac. 170. 


Torts — DEFENSES—ItiecAL Act oF PLarintirr.— The plaintiff, the 
driver of a school bus, was injured when one of the defendant’s trains 
negligently collided with his bus at a public crossing. A statute provides 
that the driver of a bus engaged in the transportation of school children 
shall bring the bus “to a full stop before crossing the tracks of any rail- 
road and not proceed across the tracks until absolutely certain that no 
train is approaching from either direction.” (1925 BALDWIN’s Onto CopDE 
Supp., § 7731-32.) The plaintiff had stopped, but when he drove on the 
tracks was struck by the defendant’s train. The lower court directed a 
verdict for the defendant. The plaintiff appealed. Held, that though the 
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plaintiff is barred if he contributed to the collision by a breach of his 
statutory duty, it is for the jury to see if a reasonable man in his position 
would have felt absolutely certain that no train was approaching. Judgment 
reversed. Kline v. Pennsylvania R. R., 9 F. (2d) 290 (6th Circ.). 

For a discussion of the principles involved, see NoTES, supra, p. 1088. 


WiLis — Execution — Lack oF KNOWLEDGE THAT DocuMENT Is WILL. 
— The testator created a trust of part of his property, with income to him- 
self for life and gifts over to named beneficiaries, subject to the power of 
the testator to revoke the trust or its terms. On the same day he executed 
his will, the residuary clause of which gave property to the trustee under 
the trust deed “to be held in the same manner as though . . . deposited by 
me as a part of said trust estate.” Two days later all the formalities fe- 
quired by the statute of wills were observed in executing the trust deed 
which had been drawn up prior to the making of the will. Before his death, 
the testator made several minor changes in the trust instrument without 
observing the formalities of the statute of wills. After probate, it was held 
that the residuary clause of the will was inoperative and void. Thereupon 
a petition was filed in the Probate Court to have the trust deed probated as 
part of the testator’s will. This petition was denied and an appeal to the 
superior court was dismissed. The appellant excepted. Held, that since 
the testamentary character of the trust deed is sufficiently indicated in the 
will and since the requisite formalities were complied with, the trust deed 
is entitled to probate. Exceptions sustained. Merrill v. Boal, 132 Atl. 721 
(R. I.). 

The authorities are unanimous that an instrument executed with the 
formalities of a will and containing posthumous dispositions may, regardless 
of its form, be given effect as a will. Morrison v. Bartlett, 148 Ky. 833, 
147 S. W. 761; Gaston’s Estate, 188 Pa. St. 374, 41 Atl. 529. See cases 
collected in 41 L. R. A. (N.S.) 39. This is true though the instrument oper- 
ates in part inter vivos. Kinnebrew v. Kinnebrew, 35 Ala. 628; Heaston v. 
Kreig, 167 Ind. to1, 77 N. E. 805. But the testamentary character of the 
instrument cannot, according to the American cases, be established by parol 
evidence. Noble v. Fickes, 230 Ill. 594, 82 N. E. 950; Clay v. Layton, 
134 Mich. 317, 96 N. W. 458. Contra, Robertson v. Smith, 39 L. J. Probate 
(N. s.) 41. Cf. Goods of Slinn, L. R. 15 P. D. 156. See 21 Harv. L. Rev. . 
451. However, this rule clearly cannot prevent the use of the paper already 
probated. And the court holds that since the will refers to the trust instru- 
ment, it supplies the necessary evidence of testamentary character. Whether, 
properly interpreted, the will refers to anything more than a trust may be 
doubted. But the court’s construction may perhaps be supported in view 
of the language of a previous decision in litigation between the parties. See 
Atwood v. R. I. Hospital Trust Co., 275 Fed. 513, 521 (1st Circ.). See 35 
Harv. L. Rev. 625. Apart from this, however, the will refers to the bene- 
ficiaries of a trust who are set out in the trust deed. And thus, indirectly, 
animus testandi for the trust instrument may be found. If either theory 
of construction is accepted, the case then falls within the scope of the 
doctrine, that an instrument may be probated though the testator did not 
know it was a will and, hence did not know it was subject to amendment 
only by compliance with the statute of wills. Heaston v. Kreig, supra; 
In re Bybee’s Estate, 179 Ia. 1089, 160 N. W. 900; Turner v. Scott, 51 Pa. 
St. 126. See McBride v. McBride, 26 Gratt. (Va.) 476, 480. But cf. 2 
N. Y. Consort. Laws, c. 13, §21. But the principal case goes beyond any 
of these decisions in that the trust instrument itself would have been wholly 
effective though not given testamentary effect. This does not, however, 
seem an unjustifiable extension of a doctrine intended to give effect to the 
wishes of the testator. 
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WoRKMEN’s COMPENSATION ActTs— RECOVERY BY WIFE FOR NURSING 
Services. — The claimant fractured both legs in the course of his employ- 
ment. After three weeks in a hospital he became nervous and restless and, 
on the advice of the surgeon in charge, was taken home and placed under the 
care of his wife. He was confined to bed for eleven weeks more. His wife 
received compensation for her services for that period in proceedings under 
the Workmen’s Compensation Act. (1918 Conn. GEN. Start., § 5347.) The 
award was dismissed by the superior court and the claimant appealed. 
Heid, that the service rendered was of a kind that might reasonably be 
expected of a wife and was not “hospital service” entitling the wife to 
compensation within the meaning of the act. Judgment affirmed. Galway 
v. Doody Steel Erecting Co., 130 Atl. 705 (Conn.). 

Workmen’s compensation laws ordinarily provide that the employer or 
insurer shall bear the necessary nurse and hospital expenses. See, e¢.g., 
N. Y. Consot. Laws, c. 67, §13; 1921 Mass. Gen. Laws, c. 152, § 30; 1925 
Int. REv. Star., c. 48, § 208; 1920 CaL. Gen. Laws, art. 2781, §9(a). The 
benefit of this provision has not been confined to service rendered in a 
hospital, but has been extended to cases where it was of a kind furnished in 
hospitals and was not intended to be gratuitous. So. Surety Co. v. Beaird, 
235 S. W. 240 (Tex. Civ. App.); Brown v. Walton Water Co., 26 N. Y. 
St. Dep’t Rep. 196, aff'd, 199 App. Div. 948; Kelley v. Mauley, 2 Cal. I. 
A. C. Rep. 355: On the other hand when the service is rendered by persons 
who would ordinarily provide it gratuitously, and when it is not of a strictly 
hospital character, compensation has generally been denied. Dunham v. 
Phelan & Sullivan, 1 N. Y. Ind. Comm. Bull., No. 9, p. 30; Jn re David 
Burns, t Ohio Ind. Comm. Bull., No. 7, p. 5; Jolley v. O’Shea, 2 Cal. I. 
A. C. Rep. 546. See 1 Honotp, WorKMEN’s CoMPENSATION Laws, § 200. At 
common law, it is true, the defendant, by the better rule, is not allowed to 
mitigate his liability for damages by showing that service to the plaintiff 
was gratuitous. But the courts seem, properly enough, to have rejected this 
analogy in interpreting the liabilities imposed by compensation statutes. See 
City of Milwaukee v. Miller, 154 Wis. 652, 669, 144 N. W. 188, 194. In 
the principal case a considerable amount of nursing was required. But the 
interpretation of the statute seems reasonable, particularly in view of the 
fact that it refers only to hospital service and not to a nurse. 
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CasES AND OTHER AUTHORITIES ON Equity. Volume 3. Reformation, Re- 
scission, and Restitution, at Law (Quasi-Contracts) and in Equity. 
Selected from Decisions of English and American Courts. By Walter 
Wheeler Cook. St. Paul: West Publishing Company. 1924. pp. xix, 
1048. 


In this as in his first volume! Professor Cook departs from case-book 
precedents with stimulating though provocative results. Because of the 
close relation at many points between equitable reformation and rescission 
for fraud or mistake and quasi-contractual actions for the restitution of 
money, the author has embodied both subjects in one course. Or rather it 





1 Volume 1 on “ Powers of Courts of Equity ” was reviewed by Dean Pound 
in 37 Harv. L. Rev. 396. Volume 2 on “Specific Performance of Contracts” 
was discussed by the present reviewer in 39 Harv. L. REv. 794. 
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would be more correct to say that he presents them as one subject. Thus 
legal and equitable cases are used together in a section to illustrate a par- 
ticular problem of mistake of extrinsic fact or mistake of law. Analytically 
the same principles should apply without regard to the form of remedy, 
except of course that equitable relief may be more flexible. 

This plan is sure to raise the objection that each type of relief was de- 
veloped in a separate court, which tended to follow its own precedents and 
ignore those on the other side of Westminster Hall. Again, the law courts 
in quasi-contractual actions were influenced by analogies from other legal 
remedies far afield from equity, and a similar situation existed in Chancery. 
Because of these historical factors, the legal solution of many questions of 
misrepresentation and mistake is different from the equitable solution. To 
some extent it is advantageous for the student to approach the problem of 
the next case in the book having freshly and clearly in his mind the same 
group of principles which were utilized by the court which decided the case. 
As a practising lawyer his task will require following down a line of prece- 
dents so as to grasp the ideas of the judges before whom he must present 
his argument. The constant zig-zagging between opinions of courts with 
widely divergent points of view is a different sort of mental process which 
may involve him in confusion. Thus one who fully admits the logic of 
Professor Cook’s arrangement may question its pedagogical fitness. Pos- 
sibly the student is best able to get a unified conception of mistake and 
similar topics after separate and isolated examination of their treatment at 
law and in equity. 

And yet this separate treatment also has its pedagogical draw-backs. In 
teaching from Ames’ second volume upon mistake, for instance, one finds 
himself continually obliged to cite cases in quasi-contracts which the stu- 
dents have not read and which they cannot fully understand without studying 
other cases from the law courts. The teacher has the uneasy consciousness 
that he is giving only half the story to the class when all the subject-matter 
of study comes from one court. And after all the student never does ap- 
proach a decision with the mental attitude of the judge who made it. The 
case-book in Equity or in Quasi-Contracts juxtaposes opinions from Eng- 
land and Oregon, from the seventeenth century and the twentieth. Even 
those who think the segregated development of the two topics is too recent 
to admit of a unified treatment to-day must concede that our single system 
of courts is bound eventually to fuse the two lines of precedents and make 
some such arrangement as Professor Cook’s treatment of mistake, misrepre- 
sentation, and non-disclosure in Part I of this book the inevitable method 
for the study of those topics. 

The case seems much less clear, however, for the inclusion in the law 
school course on Equity of the remaining portions of the book. ‘These are: 
benefits conferred under agreements which have been wholly or partially 
performed (Part II); under compulsion and undue influence (Part III); 
under intervention on another’s affairs which is not regarded as “ officious 
intermeddling” (Part IV); and benefits obtained by the wrongful use of 
another’s property, with cases on “waiver of tort” (Part V). It is plain 
that all these topics must go in if we are to keep together all the material 
formerly taught as Quasi-Contracts, but this is only an historical reason of 
the kind we have agreed to discard. It may be that a new division of 
Quasi-Contracts is as much needed as the new division of Equity presented 
by Professor Cook. Thus the space devoted to Parts II-V involves the sac- 
rifice of interpleader, bills of peace, cancellation, bills guia timet, and cloud 
on title, which are all omitted from his three volumes. The analytical affinity 
of the last two at least of these topics to misrepresentation seems as strong 
as the linkage between Part I and the rest of the book, which the author 
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states to be “the principle forbidding so-called ‘ unjust enrichment.’” Or 
take the questions raised by Part V on benefits obtained by the wrongful 
use of another’s property. They seem pretty far afield from rescission and 
reformation in equity. Closer equitable analogies are constructive trusts 
and the measure of compensation in an accounting for a past tort, but those 
matters are necessarily and properly relegated to other books. It is also 
significant that in Parts II-V equity cases appear very infrequently as com- 
pared with Part I. Might it not be advantageous to omit Parts II-V from 
the course and include some of the omitted topics such as bills quia timet? 
At all events, it is to be hoped that Professor Cook will gratify the ex- 
pectations aroused by his intimation * that he is preparing to publish cases 
on this particular topic. 

In short, a law-school curriculum is much like a cross-word puzzle. 
Change one part and you find yourself obliged to alter it at many other 
points. So the advantages of bringing legal cases on mistakes and mis- 
representation into Equity may be offset by the disadvantages of importing 
all of Quasi-Contracts. Yet even this much greater change may be worth 
while as the author believes. The question has long been discussed @ priori. 
He has shown that it is practically possible. No argument yet offered is 
half as strong as this book. Certainly it offers a challenge to the older 
scheme of courses which future planners of the curriculum cannot refuse 
to face. 

The detailed merits of the book can best be judged by the reviewer from 
an examination of Part I, which covers subject-matter of his own teaching. 
The inclusion of misrepresentation and nondisclosure is an excellent plan. 
It throws light on many important and puzzling points not hitherto sys- 
tematically treated in the law-school course. Rescission for fraud becomes 
much clearer when the cases on deceit are also studied. Chapter I is 
devoted to such matters. 

Chapter II covers mistake of fact in connection with agreements. The 
subdivisions here are more numerous than in Ames, five being given to 
various sorts of mutual mistake of fact, and the sixth to unilateral mistake. 
One criticism may be ventured. The section, “ Mistake as to the ‘ Exist- 
ence’ or ‘Identity’ of the ‘Subject-Matter’ of an Agreement,” seems logi- 
cally only a part of the previous section, ‘ Extrinsic’ or ‘ Collateral’ Facts 
Distinguished from ‘Intrinsic’ or ‘ Material’ Facts.” As for questions of 
order, the reviewer would prefer not to place the complicated problem of 
Paine v. Upton® before the easier case of Cole v. Fickett,* with which 
Ames begins Mistake of Fact. He also regrets the virtual disappearance 
of the problem of relief by a donee against a donor,® which arouses as much 
fascinating discussion as any problem of mistake. Hecht v. Batcheller® 
might have carried a footnote on the relation of rescission for mutual mis- 
take in the sale of negotiable instruments to the seller’s warranties under 
sections 65 and 66 of the Negotiable Instruments Law.’ To the slavery 
cases cited in a footnote® might be added the late decision in Amderson 
v. Salant.® 





2 P. 2. 

3 87 N. Y. 327 (1882); Coox, 185. 

4 95 Me. 265, 49 Atl. 1066 (1901) ; Coox, 192. 

5 M’Mechan v. Warburton, [1896], N. Ch. 435, in 2 Ames, Cases on Eourty 
JuRIspICTION, 246, receives only a brief statement in Cook, 352 n. 

6 147 Mass. 335, 17 N. E. 651 (1888); Coox, 206. 

7 See BRANNAN, NEGOTIABLE INSTRUMENTS Law, 4 ed., 605. 

8 P. 381 n. 

9 38 R. I. 463, 96 Atl. 425 (1916). 
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Chapter III deals with Mistake of Fact in Non-Contractual Obligations 
a new topic. Chapter IV on Mistake of Law is admirably full except that 
the effect of an overruling decision *® could receive much fuller attention. 
Chapter V, Defenses, is a great advance over Ames, and embraces negli- 
gence, lapse of time, change of position, purchase for value, retention of 
benefits received not unjust, and election of remedies. Chapter VI deals 
with Mistake as to Ownership of Property. 

The selection of cases follows the extremely high level of the other two 
volumes. 

Among particularly interesting cases on Mistake the following deserve 
mention: New York Life Ins. Co. v. Gilbert,+ agreement by an insurance 
company to exchange a life policy for a paid-up policy for too large an 
amount because of a mistake in calculations, reformed or rescinded at 
policy-holder’s option; Webster v. Stark, no reformation of an agreement 
to buy two specific lots under the mistaken belief that they were the lots 
covered by a building, whereas one lot so purchased was vacant and the 
building extended over another lot not mentioned in the contract, the 
purchaser having proceeded to occupy the vacant lot; N. Y. Title & 
Mortgage Co. v. Title Guarantee & Trust Co.,* money lent on an instru- 
ment fraudulently represented to be a first mortgage and paid by the 
lender to the innocent defendant to cancel a debt due to the defendant from 
the defrauder, not recoverable at law after discovery of the fraud; 
Rackemann vy. Riverbank Improvement Co.,'* bill not demurrable which 
sought rescission of a land purchase contract made by the plaintiff in 
reliance upon unauthorized promises of the defendant’s agent; Dzuris v. 
Pierce,*> purchaser who looked at the wrong lot given rescission of executed 
transaction against vendor who was ignorant of the mistake, largely because 
it was induced by the defendant’s agents; Ryon v. Wanamaker,'® rescission 
of mortgages executed by a husband to his wife’s creditor, who innocently 
induced the plaintiff's mistake of law that he was liable for her debts; 
Baird v. Erie R. R.,17 a prior nonsuit in an action for damages, on the 
ground that the contract as written gave the plaintiff no rights because of 
the parol evidence rule, no bar to his subsequent action for reformation. 

Like the two preceding volumes this book should be at the elbow of 
every teacher of Equity, even if he still continues to use Ames’ case-books 
in his classes. The wealth of material is a continual pleasure. And practis- 
ing lawyers would find here many valuable authorities and suggestions of 
new points of view. No text-writer presents the legal and equitable cases 
together like this book, yet both may be useful for a brief. Professor Cook 
is to be congratulated on the successful completion of his extensive task. 


Z. CHAFEE, JR. 





10 Pp. 396, 397. 

11 256 S. W. 148 (Mo. App., 1923) ; Coox, 173; noted in 24 Cor. L. Rev. 428. 

12 yo Lea (Tenn.) 406 (1882); Cook, 223. 

13 206 App. Div.. 490, 201 N. Y. Supp. 529 (1923); Coox, 243; noted in 33 
Yate L. J. 561. 

14 167 Mass. 1, 44 N. E. 990 (1896); Coox, 315. 

15 216 Mass. 132, 103 N. E. 296 (1913); CooK, 362. 

16 416 Misc. 91, 190 N. Y. Supp. 250 (1921), aff'd by memorandum in 202 
App. Div. 848, 194 N. Y. Supp. 977 (1922) and in 235 N. Y. 545, 139 N. E. 728 
(1923) ; Coox, 398. 

17 210 N. Y. 225, 104 N. E. 614 (1914) ; Cook, 539. 
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JuventteE Courts AT Work. A Study of the Organization and Methods 
of Ten Courts. By Katharine F. Lenroot and Emma O. Lundberg. 
Washington: U. S. Department of Labor, Children’s Bureau, Publica- 
tion No. 141. 1925. pp. vii, 323. 

The past few years have witnessed the growth of a literature based upon. 
the serious application of scientific methods and aims to the study of cer- 
tain legal institutions. A contribution, at least, has been made toward an 
impartial assessment of the work and value of certain mechanisms of the 
legal machinery and of certain branches of the “law in action.” Being most 
dramatic and acute and dealing with the most fundamental of the social 
interests secured by the legal order, the administration of criminal justice 
in courts for adults, and the operation of juvenile .courts, have received 
considerable attention. The Cleveland Survey of Criminal Justice, the 
Cook County Jail Survey, the New York study of county jails, and a number 
of similar investigations in the making are indicative of this general con- 
temporary movement toward socio-legal self-appraisement and self-criticism 
which, in the fields of criminology and penology at least, is apparently 
receiving serious, if belated, recognition at the hands of social engineers 
and legislative committees. 

In 1918 a questionnaire study was made by the Federal Children’s 
Bureau of over 2,000 courts having authority to hear children’s cases 
volving delinquency or neglect, the purpose of that survey being not only 
to gauge the extent of the juvenile court movement but to secure a basis 
for more intensive study of certain of its features. While the 1918 survey 
disclosed, among other matters, the urgent need for study of the problem of 
the extension of juvenile court work to small towns and rural communities, 
it also made it evident that the older and better-equipped juvenile courts of 
the metropolitan centers offer the most fruitful field of study of the actual 
working out of juvenile court purposes and methods. Miss Lenroot and 
Miss Lundberg, both well-known, experienced investigators of the Federal 
Children’s Bureau, therefore confined themselves in the study under review 
to an intensive investigation of the organization and methods of work in 
ten juvenile courts in different parts of the country, representing various 
types of jurisdictional provisions, procedure, equipment, social background, 
etc., and serving areas containing populations of roughly from 150,000 to 
1,000,000, including Boston. 

The principal aim of the study was to discover successful methods of 
court work. The technique employed was largely descriptive, although statis- 
tical methods were also utilized. The report is based both upon field studies 
by the writers and the analysis of records and compilations of statistics. 
The findings were verified by the judges, probation officers and others 
concerned. This study, in addition to the substantive findings it makes 
available, constitutes therefore a valuable contribution to the technique of 
social research. 

Within the brief compass of a review little more can be done than to 
indicate the complexity and ramifications of the problem of the juvenile 
court, by cataloguing the subjects treated in the survey, as follows: 

(1) The jurisdiction of the courts, embracing a description of the court 
system, the extent of the areas served, types of jurisdiction — whether chan- 
cery or criminal in nature — and classes of cases or types of social problems 
dealt with; (2) the physical aspects of the court-room and probation 
offices; (3) the staff of the court, including not only judges, probation 
officers, physcians, etc., but the personnel of detention homes and the 
make-up of advisory boards; (4) a study of the “prelintinary steps in 
court procedure,” including the question of the sources and nature of com- 
plaints or petitions, the relationship between police and court, investigations 
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of cases prior to the filing of petitions, and the legal process preceding the 
hearing itself; (5) the problem of detention, with especial reference to the 
Boston plan of placing out in family homes; (6) a detailed analysis of 
methods of physical, mental and social study of the individual delinquent or 
dependent child, including a brief study of the examinations and recom- 
mendations made by the Judge Baker Foundation of Boston; (7) a discus- 
sion of the practice of informal treatment of problems of juvenile delin- 
quency, with an attempt to estimate the success of such adjustment without 
formal court action; (8) a description of the methods of the hearings or 
trials in children’s cases, with especial consideration of the specialization 
of hearings on the bases of sex of offender and nature of problem; (9) an 
analysis of the court’s orders, both in general and with reference to indi- 
vidual courts; (10) a study of records and statistics — instruments the im- 
portance of which in the administration of justice has too long remained 
unrecognized in adult criminal courts; (11) the administration work of the 
court, including administration of mothers’ pension legislation, placing out 
of children, management of institutions; (12) the problem of codperation 
of juvenile with adult criminal courts, and the treatment of adult cases 
dealt with by juvenile courts; (13) a valuable, though brief, consideration 
of the relationship of the juvenile court to other community agencies, 
official and private, involving a discussion of school relations with the court, 
the réle of social-welfare agencies, the participation of the court in the 
larger child welfare movements. The study is documented with an appendix 
containing the well-known juvenile court standards of 1923, a liberal selec- 
tion of forms used by different courts, illustrations and floor plans of courts 
and detention homes, charts and plans of organization. 

At the commencement of most of the sections there are brief, useful 
explanatory statements of the aims, principles and standards of the particu- 
lar phase of the procedure about to be discussed, this treatment enabling 
the reader to consider the actual findings in their proper orientation. The 
report bears every evidence of reliable observation, careful compilation, 
and studied interpretation. 

As far as any single one of the communities studied is concerned, more 
intensive monographic treatment would of course be necessary to justify 
radical changes in local machinery and technique; but as regards bread 
general principles, this survey might well be the basis for general improve- 
ment of juvenile court standards and methods, further clarification of aims, 
and exchange of ideas with a view to the gradual universalization of the 
best technique unearthed by the study. It should also prove of value to 
law-makers. 

Millions are annually expended for the study and control of* animal 
diseases and for the improvement of rivers and harbors; comparatively 
small sums are appropriated for making available studies of the ills of 
humanity and its social institutions. We can only hope that the happy day 
will eventually roll around when appropriations for the study of methods 
of reduction of delinquency and other social ills will at least modestly 
approach those made for the rearing of proud governmental edifices of 
steel and brick, or the study of hog cholera and the foot-and-mouth disease. 

SHELDON GLUECK. 





Tue Doctrine or ContTINvous Voyace. By Herbert Whittaker Briggs. 
Johns Hopkins University Studies in Historical and Political Science. 
Series xliv, No. 2. Baltimore: The Johns Hopkins Press. 1926. pp. x, 
226. , 

In this study of the doctrine of continuous voyage, Dr. Briggs has out- 
lined the development of the doctrine from its origin in connection with 
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trade between a colony and its mother country, forbidden by the Rule of 
the War of 1756, through its application to the carriage of contraband in 
the American Civil War to its final development with reference to condi- 
tional contraband and blockade in the World War. This is only half the 
story, however, for by a detailed examination of the chief points at issue 
between the United States as a neutral and Great Britain during the war, 
the author demonstrates that the controversies arose from the illegal exten- 
sion of the doctrine of continuous voyage by Great Britain. 

No attempt is made to settle the moot question as to when and how the 
rule originated that a trade, closed to a country in time of peace, could not 
with impunity be carried on by it during a war in which it was a neutral. 
It had certainly found application prior to the Seven Years’ War, although 
it is usual to denominate it “the Rule of the War of 1756.” Nor has the 
precise date been determined when the doctrine of continuous voyage was 
first applied to an evasion of this rule, although it is generally held to have 
arisen in connection therewith. 

What is of importance is that this aspect of the doctrine presented certain 
definite characteristics. If a vessel sought to avoid the onus of a trade 
between colony and mother country by touching at an intermediate port, 
both legs of the journey, regarded independently, were legal. Destination 
alone was not sufficient to fix guilt; destination plus origin had to be proved. 
In the adjudicated cases capture always took place on the last leg of the 
trip, where proof of both the origin and the destination of the goods was 
comparatively simple.. The application of the doctrine to breach of block- 
ade inward and to the carriage of contraband, which was made, notably, 
although as regards the latter not without British and French precedent, by 
the American courts during the Civil War, was productive of an “ unfor- 
tunate weakening of the law of visit, search, and capture.” As regards both 
blockade and contraband, it is the destination alone which constitutes the 
criterion. Trade in goods of the nature of contraband is free so long as the 
destination be innocent. Hence, goods bound to a neutral country would not 
be liable to capture no matter what their nature. Contraband, on the 
other hand, would be liable to capture whenever a hostile destination were 
proved. In other words, contraband on board a vessel on the last leg of 
an indirect voyage would be liable to capture according to the ordinary rule, 
but to take it on the first leg of such a journey some principle had to be 
invoked by which to posit a hostile destination. By calling in aid the doctrine 
of continuous voyage, by which the enterprise was held to be single from 
the point of origin to that of ultimate consignment of the goods, this 
result was accomplished. A very important distinction, however, is to be 
noted between the use of the principle in connection with the so-called 
Rule of the War of 1756 and this application of it. In the latter instance, 
the doctrine was called upon to validate a seizure made on the first leg of 
the voyage only (since its invocation upon subsequent capture would be 
supererogatory) whereas in the former case capture in fact took place on 
the final leg. All certainty of proof of the actual destination of the goods — 
from which exclusively guilt could be deduced—was replaced by pre- 
sumptions, based on circumstantial evidence. 

Nevertheless the Declaration of London countenanced this practice as 
regarded absolute contraband, although denouncing it with reference to con- 
ditional contraband and to blockade. In the World War, however, the 
doctrine was extended by the successive orders of the belligerent states to 
apply to these very cases. Moreover, in the case of conditional contraband 
seizure was justified by eral presumptions, and condemnation was effected 
by shifting the burden <. proof from the captor state to the neutral subject. 
The practise of “ ‘speculative capture’ of vessels on a voyage between 
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neutral ports in the hope of justifying seizure on evidence obtained in port 
after the seizure,” and “the condemnation of goods, not because there was 
any evidence that the particular goods had an ultimate enemy destination, 
but because excessive quantities of similar goods were being imported into 
enemy countries through adjacent neutrals,” superseded the rule that seizure 
must be based on evidence found on the vessel, and that “the belligerent 
right to prevent contraband from going to his enemy is dependent upon his 
ability to show that the particular goods which he seizes are . . . of the 
nature of contraband and have an enemy destination either direct or 
indirect.” 

In the matter of blockade the results were equally drastic in their effect 
upon the rights of neutrals. Any neutral country which happened geo- 
graphically to be adjacent to enemy territory was practically blockaded by 
the British Order in Council of February 16, 1917, with the result that non- 
contraband goods en route to a neutral port were liable to capture in view 
of the possibility that they were ultimately destined for the enemy and were 
to be forwarded by land transportation. This practice found-no_ precedent 
in the earlier application of the doctrine of continuous voyage to blockade. 
Previously capture on the first half of the voyage was made in contempla- 
tion of the supposed intended violation on the second half of the belligerent 
right to blockade the sea coast of his enemy. Here, however, capture was 
made on a voyage legal in itself, in contemplation of a further legal enter- 
prise — non-contraband trade over a neutral’s land border to the enemy. 

To the author, the only way of protecting the rights of small neutral states, 
threatened by this doctrine of continuous voyage in the hands of powerful 
belligerents, is the adoption of a rule of international law forbidding neutrals 
to trade at all with any belligerent. And for this the requisite “ international 
civic sense” is recognized to be lacking. 

The study and its conclusions are based upon a detailed examination of 
individual decisions — preéminently British—in which admirable care is 
shown in determining the exact issue decided by the court in the given 
case. The temptation to ascribe to a case weight as a precedent on a point 
not actually adjudicated is carefully avoided. The exact status of the 
Declaration of London as an unratified convention conveniently stating “the 
consensus of enlightened opinion ” is kept before the reader, as is the inherent 
difference. between the application of the doctrine of continuous voyage to 
capture on the /ast leg of the voyage in the colonial trade and on the first 
lap of the trip in the case of contraband and blockade. A refreshing ac- 
curacy is also to be noted in the use of the terms “ contraband ” and “ goods 
of the nature of contraband.” ‘The prevalence of typographical errors will 
prove annoying to the careful reader. Even the author’s contention that 
municipal enactments are not adequate to alter the rules of international 
law does not prepare one for the term “ constitutional contraband!” The 
chief criticism of the work undoubtedly attaches to its footnotes and 
bibliography. Far too frequently is reference made to secondary sources — 
reprints, translations, periodicals — and this despite the fact that the official 
texts are for the most part readily available. To list under a special heading 
of “ Primary Sources” in the Bibliography Lloyd’s Reports of Prize Cases, 
Fauchille’s Jurisprudence Francaise en Matiére de Prises Maritimes, British 
and Colonial Prize Cases, and Fauchille and de Visscher’s translation of 
one volume of German Prize Cases determined during the World War makes 
a most unfortunate impression. 

On the whole, the study is clear and concise, although not exhaustive, and 
will undoubtedly prove of service to those interested in this question. 

ELEANOR WYLLYs ALLEN. 





1 Trehern and Grant. 
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ConcREss, THE CONSTITUTION, AND THE SuPREME Court. By Charles 
Warren. Boston: Little, Brown & Co. 1925. pp. vii, 308. 


Mr. Warren has written a number of interesting and valuable books of 
which this last one is not the least interesting. He writes with zeal and a 
sort of agitated eloquence and if his results are not altogether persuasive, 
it is not from lack of underscoring the points which he is sure must be 
convincing. 

At any rate, he has persuaded himself. And the triumphant confutation 
which he metes out to certain “men at the present day—labor leaders, 
social reformers, so-called progressives, radicals and others unhampered by 
knowledge of facts”+ ought to make these wicked persons squirm. He 
uses these words in. connection with the assertion that the power to de- 
clare a law unconstitutional was a usurpation on the part of John Marshall. 
To disprove this assertion, Mr. Warren devotes four chapters filled with 
pertinent but not quite novel learning, and in the rest of the book addresses 
himself to. the proposal of some “labor leaders, radicals, sociologists ” ? 
to limit or abolish this function of the Supreme Court. Here, he is espe- 
cially earnest against the suggestion that a bare majority of the Court shall 
not be permitted to declare federal laws unconstitutional. 

The chief representatives of the pestilential heresies he combats seem 
to be the late Senator La Follette and Senator Borah, damnati portentuosae 
superstitionis auctores. The name of the latter occurs with particular 
frequency and, if we may take Mr. Warren’s word for it, his proposal is 
“obnoxious, unfair, unjust, unworkable, destructive of popular confidence 
in the court’s judgments and (unless made by amendment) unconstitu- 
tional.” * It had already been favored with the worst epithet which could 
be attached to any proposal: it is “revolutionary.”* If the western senator 
has not the grace to shudder, I am sure that most of the readers of the book 
will shudder for him. 

Mr. Warren operates largely with prophecy, which gives him ample 
warrant for commination, but also leaves him a little vulnerable. I am 
not sure I quite know what some of his adjectives mean. Just how bad 
is a proposal that is nothing less than “obnoxious”? But whether it is 
“destructive of popular confidence” or not, ought not to be difficult to 
determine. In two states, Ohio and North Dakota, such a provision is in 
force. Mr. Warren animadverts upon the dire consequences it has caused.® 
But the popular outcry against it has not reached his ears. Can it be that 
the people have not cried out? 

His chief objection appears to be that the rights of citizens would be 
determined by a minority of the Court. Every case must be decided some- 
how, he asserts quite correctly, either for plaintiff or defendant, and under 
Mr. Borah’s 7-2 plan, if three judges of the Supreme Court decide against 
the plaintiff on a constitutional question, it means that three judges have 
enabled the defendant to win his case. This is true, and not without 
significance. But it is not quite so distressing as he would have us think. 
Minorities under our system often decide cases. If the Court is evenly 
‘divided as it was as recently as the Stettler case,® a minority can and does 
give a decision in favor of the defendant. And if—salva reverentia— 
judicial noses are countable, Mr. Powell has shown us that thirty-two 
judges have held minimum wage legislation to be constitutional and nine 
have held it not to be constitutional, with the result that it is not con- 
stitutional.? 





. 96. 5 Pp. 186-180. 

. 120. 6 Stettler v. O'Hara, 243 U. S. 629 (1917). 
. 208. 7 37 Harv. L, REv. 549. 
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But what Mr. Warren does not quite see is that in the situation he 
apprehends the three judges who have decided for the defendant have much 
to say for themselves. They are, in the first place, supported by a majority 
of the Senate and of the House of Representatives, the delegates of the 
people and of the states. They are supported by the approval of the Presi- 
dent. And if our judicial pronouncements are to be taken seriously, they 
are supported by a presumption so powerful that, one would fancy, one 
judge plus that presumption constitutes a majority of the Court. “This 
court,” says Mr. Justice Sutherland in the Adkins case, “ has steadily adhered 
to the rule that every possible presumption is in favor of the validity of 
an Act of Congress until overcome beyond rational doubt.” ® 

In the face of the thirty-two judicial doubters thus declared to be acting 
irrationally, it is obvious that the Court’s steady adherence is not to be 
taken seriously—not more seriously than Mr. Warren’s certainty that 
courts confined to Mr. Borah’s ratio would lose popular confidence. 

Mr. Warren ends with a homily to Labor (capitalized) to remember that 
in the Supreme Court’s independence lie its own security and safety. He 
may be right but his evidence is not overwhelming. So many acts in 
Labor’s favor have been upheld! So few have been declared unconstitu- 
tional! Indeed, so few federal statutes of any kind have been declared 
unconstitutional — only fifty-three! It is a question of emphasis. Only 
fifty-three in one hundred and thirty-five years, declares Mr. Warren sooth- 
ingly! What would Mr. Breckenridge and Mr. Mason in the debate on the 
Judiciary Bill have said! “Fifty-three cases! Think of it, citizens and free 
men! Fifty-three times, almost once a session, has the hireling judiciary 
thwarted the popular will!” The judges of the Pennsylvania circuit in 
1792, two of whom — Justices Wilson and Blair— were at that time mem- 
bers of the Supreme Court of the United States, thought that once was 
almost too dreadful to contemplate. “To be obliged to act contrary either 
to the obvious directions of Congress or to a constitutional principle in our 
judgment equally obvious, excited feelings in us we hope never to experience 
again.” ® Their successors experienced these feelings fifty-three times. 

It may be remarked in passing that in Hayburn’s Case,!° the Court did 
not declare a statute to be unconstitutional, as Mr. Warren states.14 

Mr. Borah’s proposal it seems, would have changed the decision in only 
twelve of these fifty-three. One may be thankful for small favors. Among 
the twelve would have been those involving an Employers’ Liability Act, 
a Workmen’s Compensation Act, a Child Labor Act, a Corrupt Practices 
Act, and a Minimum Wage Act, and in Hepburn v. Griswold,1? we should 
have been spared a rather unfortunate episode in our judicial history. Mr. 
Borah may regard this as something of an accomplishment —for an unjust, 
unfair and obnoxious measure. 

The earlier part of Mr. Warren’s book is not quite what, without warning, 
we might have expected it to be. Mr. Warren is of the opinion that the 
Constitutional Convention intended the power to declare statutes uncon- 
stitutional to be in the Court, that Congress in its early sessions assumed it 
to be there, and that consequently there was no “usurpation.” In view of 
his attainments as an historian, we might suppose that he was about to 
conduct a dispassionate and exhaustive inquiry into the matter. But he 
really does not. He gives rather fully the opinions of the members of the 
Convention who favored the power. He merely mentions that there were 





8 Adkins v. Children’s Hospital, 261 U. S. 525, 544 (1923). 
® Note to Hayburn’s Case, 2 Dall. (U. S.) 409, 412 (1792). 
10 2 Dall. (U. S.) 409 (1792). 

11 P, 108. 

12 Hepburn v. Griswold, 8 Wall (U. S.) 603 (1869). 
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four against it. Incidentally, Mr. Max Farrand found only three. Again, 
he has examined the Congressional journals and found a singular unanimity 
among Federalists and Republicans, unbroken until the memorable debate 
on the Judiciary Bill of 1802. But it might be answered that the debate 
was the first occasion on which the matter had been discussed in Congress, 
and the debate, as Mr. Beveridge records it, does not indicate that 
Republican opposition was manufactured ad hoc. 

Nor should we have guessed that in the Trevett case,1* on which he relies 
so much for atmosphere, the judges were summoned to the bar of the 
legislature, and despite brave words outside of the legislative halls, were 
very anxious to show that they had not as a matter of fact declared a 
statute of Rhode Island to be void. 

In other words, Mr. Warren allows himself omissions which, in so honest 
and learned an investigator, would be reprehensible, if it were not for 
the fact that he comes before us rather as a pamphleteer than as an 
historian. He is not concerned with establishing an historical fact so much 
as with confounding sociologists and radicals. As a pamphlet, its tone is 
more moderate and its argument is better than that of Mr. J. Hampden 
Dougherty’s pamphlet on The Power of Federal Judiciary over Legislation, 
which finds this power granted in the Constitution in terms too explicit for 
peradventure; or than Mr. Allen L. Benson’s paper on The Usurped Power 
of the Courts in which the Constitution is shown to be something like a 
protocol between the Cloven Hoof of Capitalism and the Iron Heel of 
Despotism to crush the then scarcely class-conscious proletariat. But Mr. 
Warren’s pamphlet is none the less a pamphlet. 

On the history of the question, Mr. Warren’s presentation could have 
been improved. Indeed, the matter has often been better presented. When 
Mr. Max Farrand in his little book on The Fathers of the Constitution 
says: 1* “ There is little doubt that the most important men in the conven- 
tion . . . believed that the judiciary would exercise this power, even though 
it should not be specifically granted,” he states the evidence more fully 
and more accurately than Mr. Warren does in several chapters. 

But what fourteen men thought in 1787, what a great many more men- 
thought in the following decades, is only slightly relevant. The Supreme 
Court surely now has the power to declare federal statutes unconstitutional, 
whether it acquired it by the adverse user of a century and a half, or 
derived it from the syllables and letters of the Constitution, or whether, 
as Gouverneur Morris declaimed by candle-light in the Senate, in the year 
1802, it got its power from an “authority higher than the Constitution — 
from the constitution of man, from the nature of things, from the necessary 
progress of human affairs.”1° That the exercise of the power should be 
safeguarded in some such manner as Mr. Borah suggests is a question that 
admits of profitable discussion. Mr. Warren has discussed the matter in 
this book and will doubtless return to it with a competence that cannot 
be gainsaid even by those whom he leaves wholly unconvinced. 


Max Rapin. 





13 Trevett v. Weeden, R. I. Super. Ct., 1786; THayer, Cases on Const1Tu- 
TIONAL LAw, 73. 

14 Pf, 132. 

15 Quoted, 3 Bevertpce, Lire oF JoHN MARSHALL, 70. 
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THE INTERNATIONAL LAw OF JURISDICTION IN ENGLAND AND SCOTLAND. By 
Andrew Dewar Gibb. Edinburgh: William Hodge & Co. 1926: pp. 
XXiv, 301. 


The title of this monograph is somewhat misleading. Jurisdiction is in 
itself an ambiguous word; it is commonly used to denote, on the one hand, 
the power to create rights which will be recognized in other states, and, on 
the other hand, the power given to a court by its own sovereign. The 
former sense of the word is often distinguished by calling it international 
jurisdiction. 

In this monograph the author does indeed speak of limitations in space 
of the jurisdiction of courts; but those limitations are usually imposed by 
Act of Parliament, or by the Orders of the High Court. His topic is there- 
fore internal rather than international jurisdiction, but such jurisdiction as 
it operates between England and Scotland. 

The work seems to have been thoroughly done, and the effect of the 
English and Scotch decisions correctly and clearly stated. The subject 
itself is hardly an important one to an American lawyer, except as an 
interesting study in a field of procedure. 

J. H. BEALE. 
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